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INTRODUCTION 


During the nineteenth century no constitutional clause was so 
frequently the basis of decisions by the Supreme Court of the 
United States as that forbidding the states to pass laws impair- 
ing the obligation of contracts. If we exclude the commerce 
clause as being primarily a grant of power to the national gov- 
ernment, although it is also significant because of its treatment 
as a restriction upon state powers, the contract clause was the 
constitutional justification for more cases involving the validity 
of state laws than all of the other clauses of the Constitution to- 
gether. Professor Corwin pointed out nearly a quarter of a 
century ago that the doctrine of vested property rights has from 
the beginning been the basic doctrine of American constitutional 
law. So far as the Supreme Court is concerned this doctrine 
was for three generations almost synonymous with the inter- 
pretation of the contract clause. Because of this the clause has 
a unique position in the development of judicial review of leg- 
islation. 

More recently this clause has relinquished its position of 
primacy to the more elastic due process clause, although it has 
not ceased to be a factor with which legislators must reckon. 
But during the nineteenth century it held a position of extraor- 
dinary importance in the growth of American industrial society. 
In no other country had it been necessary for legislative bodies 
intent upon regulating the economic activities of the people to 
have their enactments face the test of the stringent judicial 
control exercised by the courts under the cloak of interpreting 
a constitutional provision of this kind. The contract clause is 
of particular interest because the period of its vigor is that of 
the growth of the corporate form of industrial organization, as 
well as that of the beginnings of state attempts to control such 
corporations in the interest of the public welfare. A large pro- 
portion of the constitutional problems involved in the govern- 
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ment regulation of industrial activity were first considered in 
terms of the contract clause. It has consequently played a major 
role in our economic, as well as our constitutional history. 

This study represents an attempt to discover what the nature 
and significance of this dual role has been. Of course, a complete 
account of the results of judicial interpretation of the contract 
clause would involve a consideration of thousands of cases in the 
lower federal and the state courts (for almost all state constitu- 
tions came to include such a clause) as well as an exhaustive 
study of statutes enacted to take the place of those declared 
unconstitutional, and of similar statutes which, for one reason 
or another, were never tested in a court. It would also involve 
a study of the effect upon particular corporations and other eco- 
nomic entities of all of these decisions. Such an investigation 
would be a monumental task requiring many years for its com- 
pletion. I have sought here simply to deal with the cases on the 
contract clause, some five hundred of them, brought before the 
Supreme Court of the United States. Its rulings are final, and 
it is doubtful if any problems of general significance have been 
dealt with in other courts which are not touched upon in its de- 
cisions. 

This is not a treatise on the law of the contract clause. I have 
been concerned with portraying the r61e of the Supreme Court 
as a governing body in American life, not with the attempt to 
guide technical lawyers to the body of existing law. In dealing 
with this aspect of our constitutional history I have necessarily 
been concerned with the legal principles expressed by the Court 
in its interpretation of the contract clause. I have attempted to 
set forth the leading decisions, both those which marked the 
major lines of expansion in the growth of the clause and those 
which represent the principal points of contraction, in sufficient 
detail so that the process of judicial review might be made clear. 
But the innumerable run-of-the-mine cases are summarized 
more briefly with the design of indicating the widespread eco- 
nomic effect of the work of the Court in the name of the contract 
clause. In these surveys I have neglected the more technical 
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legal refinements in favor of the factual situations with which 
the legislation and the Court’s rulings dealt. Because this is a 
study located somewhere on the undefinable and overlapping 
borders of constitutional and economic history I have ordi- 
narily classified the hundreds of lesser contract cases in terms 
of the kinds of parties and the subject matter of the statutes 
involved, rather than from the standpoint of the legal categories. 
This approach has seemed to me to be better suited to a study 
of the nature and effects of the institution of judicial review than 
one which emphasized results in terms of legal rules. I have 
not been entirely consistent in this, for parts of several chapters, 
and all of Chapter XI, have been organized on a different pat- 
tern. In these instances the nature of the subject matter seemed 
to warrant a deviation from consistency. 

Primarily I have sought to find out what the clause was 
intended to mean by its authors, by what process it was ex- 
panded, what kinds of statutes have been tested by those en- 
larged principles, and, so far as can be determined by a study 
of the decisions, what the effect upon state legislation has been. 
For example, everyone who has the slightest knowledge of 
American constitutional law or history knows that Chief Justice 
Marshall ruled that a corporate charter is a contract and as 
such is protected against legislative impairment. An acquaint- 
ance with that rule does not, however, go far toward furnishing 
information concerning the kinds of corporations which have 
profited from its formulation, or of the kinds of statutes which 
have been declared invalid. Nor does it tell us whether the orig- 
inal rule has since been modified and, if so, whether the modi- 
fications have had significant consequences. Similarly, since 
the Minnesota Moratorium Case in 1934 the relation of the 
contract clause to depression-era legislation has been of renewed 
interest. I have sought to discover the extent to which statutes 
giving relief to debtors in time of depression have been held un- 
constitutional by the Court and, incidentally, to consider the 
probable future importance of the Minnesota decision. 

Beyond the attempt to chart the rise, ascendancy, and de- 
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dine of the contract clause in terms of its economic conse- 
quences I have been particularly interested in the judicial 
expansion of the contract clause as one phase of the legal, 
political, and economic thought of its century. The evidence 
appears to indicate that the clause of the Fathers and the clause 
as interpreted by the Supreme Court are far from being the 
same thing. The limited, relatively specific meaning attached 
to it in 1787 does not foreshadow its meaning in 1835 or 1864. 
When the courts developed the prohibition into one far more 
inclusive and of much greater economic significance than had 
been anticipated by the Framers did their work result in criti- 
cism from the advocates of democracy? It is to be remembered 
that the period in which the scope of the clause was being 
widened was also the period of the broadening of the suffrage, 
of increased control by the electorate of the officers and proc- 
esses of government, and of many social reforms. While state 
constitutional systems were becoming more democratic in char- 
acter the courts, state and national, were steadily increasing 
their supervisory control over the legislative output. Did this 
latter process represent a reaction against the growth of democ- 
racy, or was it, in some way, a part of the same set of ideas? 

The history of American democracy is not without its para- 
doxes. For, as will be pointed out in the following chapters, 
there is a considerable body of evidence tending to demonstrate 
that the judicial expansion of the clause fitted in remarkably 
well with the desires and the fears of the earlier democratic 
sentiment. The violent attacks which greeted some decisions 
were apparently not characteristic of the general attitude toward 
the entire process of which those cases are a part. In the ac- 
ceptance of these restrictive rulings there is material which 
sheds more than a little light on the history and nature of 
American democracy. Neither the theory nor the practice of 
American democracy during the first half of the nineteenth cen- 
tury is sufficiently described in terms of the movement to 
broaden the distribution of power and of privilege. They are 
far more complex. A zeal for the spread of political rights did 
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not necessarily mean an absence of devotion to the vested rights 
of property. The reconciliation of majority rule with the secu- 
rity of private property has always been a problem fundamental 
in democratic government. In considering the way in which 
this reconciliation was achieved, or at least attempted, in 
America of the last century the story of the contract clause 
cannot be neglected. 
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THE RISE OF THE CONTRACT CLAUSE 




CHAPTER I 


ORIGINS AND EARLY INTERPRETATIONS 

The Economic Background of the Contract Clause. About a 
generation ago it became popular once more to interpret the 
framing and adoption of the Constitution largely in terms of 
economic forces and motives. This point of view is, of course, 
not new, as the debates in the Convention of 1787 and in the 
struggle over ratification indicate. Such contemporary his- 
torians as John Marshall ^ and David Ramsay ^ had no hesi- 
tancy in making clear their own acceptance of an economic 
interpretation for much that took place in 1787 and 1788. Nor 
did this interpretation ever die out, although for a time during 
the nineteenth century it tended to be somewhat obscured by 
what may be called the patriotic statesman theory.^ Toward 
the end of that century, however, the Granger-Populist-Progres- 
sive movements with their emphasis upon democratic reforms 
and their impatience with the slow processes of the Constitu- 
tion, particularly when those processes were made yet more 
slow by a number of restrictive decisions of the Supreme Court, 
aided in bringing back to popularity the belief that the men of 
1787 were not entirely dispassionate in their work. The Con- 
stitution, many people concluded, was not drafted on Olympus, 
nor was it planned in the interest of all of the people. Rather 
was it the product of the desires and concerns of the economic 
classes which then exercised political power. This doctrine 
came to have great popularity among historians, especially after 
the appearance of Charles A. Beard’s Economic Interpretation 

Life of George Washington yN 8$ et seg. 

^ History of the United States (1816-17) , II, 429, III, 77. Cf. James Madison, 
Preface to the Debates in the Federal Convention^ 0.116. Fisher Ames, (1809 

;ed.),';p..,I20. 

many of these writings, however, the economic factors of the times are 
not entirely neglected. See, e.g., George Bancroft, Fnmatzw of the Constitution 
of the United States (1S83), I, ch. VI, and 11 , 214, and G. T, Curtis, Coitstitu- 
tional History of the United States (iSSg), 1 , chs. VIII et seq., and pp. 546-52. 
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of the Constitution in 1913. One may agree with the general 
tenets of this newer, and older, theory of the beginnings of the 
union without subscribing to all of the corollaries which are 
ordinarily derived from it.^ The early history of the contract 
clause is very much a case in point. 

There can be little doubt that one of the principal causes 
for the dissatisfaction with the prevailing state of affairs under 
the Confederation among the well-to-do classes was the mass of 
legislation in the states which was highly unwelcome to creditors 
as it was popular with debtors. Most of these laws took the 
form of providing for the issuance of paper currency, with the 
frequent addition of the requirement that this currency be ac- 
cepted as legal tender in the payment of private debts.® In 
addition there were “stay laws” (statutes staying or postponing 
the payment of private debts beyond the time fixed in con- 
tracts), installment laws (acts providing that debts could be 
paid in several installments over a period of months or even 
years rather than in a single sum as stipulated in the agree- 
ment), and commodity payment laws (statutes permitting pay- 
ment to be made in certain enumerated commodities at a 
proportion, usually three-fourths or four-fifths, of their ap- 
praised value).® Naturally the creditors preferred to receive 
payment at the stipulated time, and in money rather than in 
land, cattle, tobacco, slaves, flour, hemp, or whatever the state in 
question saw fit to make legal tender. We have the contempo- 

'^Mr. Beard has observed in the introduction to the 1935 edition of this book 
that all manner of conclusions have been attributed to him which are not to be 
found in the book itself. Another evidence of the uncritical way in which this 
theory is applied is found in the usual method of citing Madison’s loth Federalist 
in support of the principle of economic causation. Rare indeed is the citation to 
that remarkable essay which quotes more than Madison’s statement of the impor- 
tance of economic motives. Yet that statement is preceded by the enumeration 
of other motives which are in no direct sense economic in character. 

®C. J. Bullock, Monetary History of the United States (1900), ch. V; D. R, 
Dewey, Financial History of the United States (1902), ch. II. 

“For a survey of legislation of this kind see Allan Nevins, The American 
States during and after the Revolution^ i 77 S“^ 7^9 (1924), pp. 386, 390, 404, 457, 
525, 532, 533, 537, 549, 570-71. See also Bancroft, Formation of the Constitution, 
I, ch. VI, and the dissenting opinion of Justice Sutherland in Home Building and 
Loan Assn. v. Blaisdell, 290 U. S. 398, 454 et seq. (1934), 
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raneous statement of Madison to support the conclusion that 
“the evils issuing from these sources” contributed heavily 
toward preparing the public mind for a general reform.'^ The 
Fathers were undoubtedly opposed to the continuance of state 
legislation of this kind. But a careful reading of the debates in 
the Convention and in the ratification controversy fails to pro- 
duce the evidence necessary to support the belief that the clause 
in Article I, Section lo, of the Constitution forbidding the states 
to pass laws impairing the obligation of contracts was one of 
the clauses of that document which was regarded with great 
concern, either by the Framers or by the Anti-Federalists. 

There is no mention of any specific remedy for stay laws, in- 
stallment and commodity payment acts in the various plans sub- 
mitted to the Convention. To be sure, the Virginia plan did 
include a national veto on state legislation. But after this was 
rejected by the Convention several weeks passed before there 
was any mention of a prohibition on legislation of the kind 
against which the contract clause is supposed to have been 
directed. Nor was there at any time during the Convention 
debates any mention of such state legislation. This could not 
have been because of fear of an unfavorable reaction from the 
people; the debates were secret. Very probably the reason for 
this lack of interest was the realization on the part of the mem- 
bers of the Convention that the stay and other laws altering the 
terms of contracts were at base products of the absence of a 
plentiful supply of reliable money. The Fathers were patently 
aware of the importance of the money problem. There was com- 
paratively early and general agreement that the states should 
be forbidden to emit bills of credit, coin money, or give to any- 
thing but specie the quality of legal tender. Similarly they 
agreed that the national government should be empowered to 
coin money and regulate its value. Having accepted these pro- 

'^Writings (Hunt ed.), V, 27. It is interesting to notice that in this letter to 
Jefferson, written October 24, 17S7, Madison says that “restraints against paper 
emissions and violations of contracts are not sufficient.” In other words, he k 
here defending to Jefferson the original proposal in the Virginia plan for a 
national negative or veto on state legislation. 
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visions they evidently assumed, at least until the closing days 
of the Convention, that the debtor-relief-legislation problem had 
been dealt with. 

There was considerable justification for this assumption. 
Most of the state laws of which complaint had been made were 
for the issuance of paper money, the greater part of which de- 
preciated rapidly in value, together with the accompanying legal 
tender provisions. The other acts passed primarily in the in- 
terest of the debtors seem to have stemmed from the same causal 
root — an entirely inadequate supply of money of fixed and 
known value. It is not necessary to ascribe disreputable motives 
to the state legislators who voted for the debtor relief laws. To 
many of them statutes of this kind must have seemed to present 
the smallest proportion of evils. If all debts were required to 
be paid precisely as set forth in the contracts it could but mean 
in that period, particularly in the years of economic depression 
immediately preceding the adoption of the Constitution, great 
and doubtless unwarranted hardships for many an honorable 
debtor. Some of the members of legislatures adopting statutes 
of this kind very probably believed that the creditors as well as 
the debtors would, in the long run, profit from these alterations 
in the terms of private contracts. At any rate the relation be- 
tween these acts alleviating the conditions of debtors and the 
regulation of the supply of money was unquestionably a factor 
in the attitude of the Fathers toward the adoption of the con- 
stitutional provisions specifically dealing with the currency. 
Furthermore the agreement upon these provisions goes far 
toward explaining the otherwise surprising lack of interest, both 
in tlie Convention and after, in the adoption of a clause specifi- 
cally aimed at statutes, other than those providing for the issu- 
ance or valuation of money, affecting the relation of debtors and 
creditors. 

The First Contract Clause. It is probable that the Constitu- 
tion would have contained no clause dealing with the subject of 
contracts had not the second article of the Ordinance for the 
Northwest Territory contained the words “And, in the just 
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preservation of rights and property, it is understood and de- 
clared, that no law ought ever to be made or have force in the 
said territory, that shall, in any manner whatever, interfere 
with or affect private contracts, or engagements bona fide, and 
without fraud previously formed.”® This ordinance was en- 
acted on July 13, 1787, some six weeks after the Convention 
assembled in Philadelphia, by the Congress under the Articles 
of Confederation which was sitting in New York. Intended for 
the temporary government of the region north of the Ohio, it 
provided for the admission of successive portions of that area 
to statehood. In a letter dated July 15, Richard Henry Lee, in 
sending Washington a copy of the ordinance, said, “It seemed 
necessary, for the security of property among uninformed, and 
perhaps licentious people, as the greater part of those who go 
there are, that a strong toned government should exist, and the 
rights of property be clearly defined.” ® Since the governmental 
system provided for those “licentious” settlers was, by all con- 
temporary standards, a most liberal one, Lee doubtless had in 
mind certain provisions limiting the exercise of governmental 
powers, including the contract clause. We have little reliable in- 
formation concerning its authorship or the discussions leading 
to its inclusion. A strong argument has been presented to the 
effect that the Reverend Manassah Cutler, a member of and the 
lobbyist for the Ohio Company, was chiefly responsible for it.^® 
This great land company was negotiating for the grant of an 
enormous tract, and it doubtless was anxious, especially because 
it had no charter, lest its future transactions be in various ways 
interfered with by the territorial legislatures which were to be 
established under the Ordinance. But whether the agent of this 
vast speculative enterprise, or Lee, or some other member of the 
Congress was immediately responsible for the inclusion of this 

® United States Code (vol. 44, pt. I, of the Statutes at Large)., 1851. 

° J. C. Ballagh, ed., Letters of Richard Henry Lee (1914), 11 , 425. 

W. P. and Julia P. Cutlex, Life Journals and Correspondence of Rev. Manas- 
sah Cutler L.L.D. (188S) , I, ch. 8 ; W. F. Poole, “Dr. Cutler and the Ordinance 
of North American Review, CCLT ( April 16, 1S76). Cf. the article on 

Cutler by C. M. 'F\ke^$s ixk DicUonary of American Biography, V, 13. 
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clause in the Ordinance, it appears to be certain that this guar- 
antee of security to bona fide private contracts was the immedi- 
ate cause for the proposal of a similar clause in the Federal 
Convention. 

The Convention of 178’/. In that Convention three months 
passed before there was any mention of a desire to secure the 
protection of contracts, private or otherwise. On August 28 
Rufus King of Massachusetts “moved to add, in the words used 
in the ordinance of Congress establishing new states, a prohibi- 
tion on the states to interfere in private contracts.” The dis- 
cussion on the motion lasted but a few moments, and the absence 
of any reference to debtors’ relief legislation in that short de- 
bate is only less surprising than the lack of interest shown in 
the motion itself. The motion was opposed by the curious com- 
bination of Gouverneur Morris and George Mason — the one 
usually held the most aristocratic and the other the most demo- 
cratic views of any members of that body. Morris argued that 
such a provision would interfere with the passage of necessary 
legislation relating to the bringing of actions, laws thereby 
affecting contracts. The Federal judicial power will be a pro- 
tection in cases within the jurisdiction of the federal courts, 
“and within the State itself a majority must rule, whatever may 
be the mischief done among themselves.” After Sherman had 
said, “Why then prohibit bills of credit?” and Wilson had ex- 
pressed his approval of the motion, Madison made the longest 
speech in its behalf: “Mr. Madison admitted that inconven- 
iences might arise from such a prohibition but thought on the 
whole it would be overbalanced by the utility of it. He con- 
ceived however that a negative on the State laws could alone 
secure that effect. Evasions might and would be devised by the 
ingenuity of the Legislature.”^® Mason then said that this 
would be going too far; statutes limiting the right of action 
are frequently necessary, and it would be unwise to tie the 
hands of the states. Whereupon Wilson said that “the answer to 

“Max Farrand, Records of the Federal Convention (ign), II, 439. 

“IWd. 440. 
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these objections is that retrospective interferences only are to 
be prohibited.” Madison then asked, “Is not that already 
done by the prohibition of ex post facto laws, which will oblige 
the Judges to declare such interferences null and void?” Now 
the only provision to that effect so far accepted, or even pro- 
posed, applied only to the acts of Congress,^® and it was perhaps 
for that reason, although no such explanation appears in Madi- 
son’s notes, that Rutledge “moved instead of Mr. King’s mo- 
tion to insert — ‘nor pass bills of attainder nor retrospective 
laws.’ ” Without further debate tliis was adopted by a vote of 
seven states to three.’-^ 

The discussion of August 28 was, however, not to be the last 
of the matter. In the report of the Committee on Style, pre- 
sented on September 12, the clause had been changed to read, 
no state shall pass laws “altering or impairing the obligation of 
contracts.” We know nothing of the discussion in the Com- 
mittee and can only guess at the reason for the alteration. On 
September 14, the section of which these words were a part was 
changed slightly and the word “altering” dropped out.^® No 
discussion accompanied this change. There was not even any 
debate concerning the desirability of such a clause.®® Gerry 
moved that the prohibition be made a limitation upon the Fed- 
eral Government, but his motion was not seconded. 

Just why the contract clause was accepted without opposition 
or discussion, after it had earlier been opposed and then ac- 
cepted only in an ambiguous form, is not clear. Of course this 

Ibid. Italics in the original. 

11,375, 376. 

^'^In the Journal this term is “ex post facto There are enough errors in the 
Journal to discredit its accuracy, but in this instance there is some evidence to 
support it. In the Washington and Brearly copies of the Report of the Committee 
of Detail marginal notes attest the accuracy of the Journal, rather than Madi- 
son’s account (Farrand, Records ill, 440 n.). 

^^Connecticut, Maryland, and Virginia voted in the negative. 

Farrand, Records, II, 597. The members of this committee were G. Mor- 
ris, King, Madison, Hamilton, and Johnson. 

^ Farrand, Records, II, 61 g. 

"“On George Mason’s copy of the September 12 draft there is a note indi- 
cating that a proposal was made to insert “previous” before “obligation” but 
that this was rejected {ibid,, II, 636, IV, 59). 
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was only one of several changes made by the Committee. Doubt- 
less there were private conversations concerning the desirability 
of a clause protecting contracts. Perhaps some who had previ- 
ously believed that an ex post facto clause would apply to civil 
legislation were convinced by Dickinson’s researches in Black- 
stone that it had to do only with criminal legislation,^^ and 
would not serve to protect against laws giving relief to debtors. 
About all that can be asserted with confidence is that the 
Framers showed surprisingly little interest in the problem, that 
the clause as we have it was prepared in committee, and that the 
records of the Convention throw very little light upon the mean- 
ing to be attached to “impairing the obligation of contracts.” 

Because of the peculiar phrasing employed, it has been sug- 
gested that the Framers borrowed their terminology from the 
Roman Law. Certainly the evidence of similarity, if not iden- 
tity, of wording is strong. But there is apparently no further 
evidence. In none of the discussions of which we have any rec- 
ord - — in the Convention, in the ratification controversy, in legal 
treatises of the next half century, or in the Supreme Court de- 
cisions in which the clause was first applied — is the meaning 
of the clause traced to or explained by reference to the Civil 
Law. And, if appeal had been made to that source it is not 
entirely clear just what the result would have been.^^ 

As has been pointed out, Madison, on August 28, expressed the view that 
retrospective laws affecting contracts would be held invalid by the courts under 
the ex post facto clause. Curiously, he said this while supporting King’s original 
motion. Madison’s statement on the 28th was not challenged at the time. Rut- 
ledge’s motion, if the Journal phrasing is correct and his term was not ‘h-etro- 
spective” but post facto was intended to make this prohibition apply as 
against the states. On August 29 Dickinson read from Blackstone to prove that 
ex post facto applied only to criminal legislation (?6zd., 11 , 448). But this by no 
means settled the matter. As late as September 14 Mason moved to strike out 
the ex post facto clause because it was not sufficiently clear that the prohibition 
was limited to crimes. He said that no legislature could avoid “after the fact” 
legislation on civil matters. Gerry thought that the clause should be extended 
to cover civil legislation (ibid,, p. 617). This confusion as to the application of 
the ex post facto provision is also to be found in the state convention debates. 
See Jonathan Elliot, Debates in the Several State Conventions on the Adoption 
of the Federal Constitution (2 ed., 1861), 11 , 406-07, III, 472, 474, 476, 479, IV, 
184-85. See also m/ra, pp. 32-33. 

““The term “obligation” originated in the Roman Law, in which it was a 
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On the basis of the assumption that “obligation of contract” 
is derived from the Civil Law there is an oft-repeated tradition 
that James Wilson was the author of the clause as it came from 
the Committee. Wilson was acquainted with the Civil Law, 
since his legal education was secured in Scotland, and the Scot- 
tish law is based upon the principles of Roman Law. Further- 
more he appears to have been the only member of the 
Convention measurably conversant with any legal system other 
than the Common Law, and it is known that he had earlier de- 
nied the power of the legislature of Pennsylvania to repeal cor- 
porate charters.^® He was not a member of the Committee on 
Style, although he apparently had a hand in the shaping of the 
final draft.^^ But there is nothing stronger than this presump- 
tive evidence to indicate that he, rather than King or one of the 
other members of the Committee, was the author.^® There is no 


fundamental conception. According to Salmond {Jurisprudence, 8th ed., 1930, 
§ 165, p. 480)? “An obligation is the vinculum juris, or bond of legal necessity 
which binds together two or more determinate individuals,” and may be defined 
as “a proprietary right in personam or a duty which corresponds to such a right ” 
The obligation is a legal relationship and a creature of law. Although certain 
acts may be the occasion of the arising of obligations, they cannot truly be said 
to create them. This Roman law conception has been adopted in its essentials by 
modern jurists. “Contract” in the Roman law has been referred to as “the con- 
currence of several persons in a declaration of intention whereby their legal rela- 
tions are determined” (Savigny, Treatise on Roman Law, French ed., Paris, 1845, 
vol. Ill, § 140, p. 324). This broad view of contract would eliminate the distinc- 
tion between a conveyance and a contract insisted upon in Anglo-American law 
But it is to be noted that Savigny made a division of contracts into two classes, 
obligatory and not obligatory. The former, narrower sense of the term as used 
in Roman law is the one intended by most English jurists referring to contracts 
(Salmond, ibid., § 123, pp. 365-66; Holland, Jurisprudence, 12th ed., 1916, p. 25S; 
Anson, Contracts, 17th ed., 1929, p. 2; Tollock, Contracts, 9th ed., 1921, p. 2; 
Chitty, Contracts, i8th ed., 1930, pp. 1-2; cf. Tleixximm, Contracts, 2d ed., 1901, 
§§610-11, pp. 360-61). Hence it is apparent that in the Roman law itself the 
term “obligation of contracts” would be subject to varying interpretations de- 
pending on whether the term “contract” was viewed in its narrower or broader 
sense, and that, intentions of the framers apart, the phrase as adopted in the 
Constitution was ambiguous and of uncertain meaning. For a more extended 
treatment of this subject see W. B. Hunting, The Obligation of Contracts Clause 
of the United States Constitution (1919), pp. 19-39. 

Infra, pp. 16-17. 

^‘Charles Warren, The Making of the Constitution (1928), pp. 687-88. 

^"^For assertions of Wilson’s authorship of the clause, see S. G. Fisher, The 
Evolution of the Constitution of the United States {2d ed., 1904) , pp. 263-64; the 
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record of the proceedings of that Committee, nor is there evi- 
dence that Wilson ever claimed the authorship of the clause, or 
that any one participating in the Convention ever ascribed it to 
him. He evidently did not regard it as having a very inclusive 
applicability, for in his speech in the Pennsylvania ratifying 
convention he made but brief reference to it and he talked prin- 
cipally about the legal tender laws in discussing the evils for 
which Article I, Section lo, provides a remedy.^® He makes no 
mention of it in his legal writings, and its interpretation by the 
Supreme Court came long after his death. If he was the author 
of the clause he did not live to assist in making of it one of the 
significant parts of the Constitution. 

Discussions in the Controversy over Ratification. There has 
been so much emphasis upon the economic aspects of the 
struggle for the adoption of the Constitution that one would ex- 
pect to find that the contract clause was one of those most 
fiercely attacked and most warmly defended. Discussion of it, 
however, both in the state ratifying conventions and the mass of 
pamphlet literature is relatively rare. Many clauses of the Con- 
stitution, including a number which seem to us to involve nothing 
more than details of governmental organization, were much 
more frequently debated. Furthermore, most of the discussion 
involving the contract clause came in connection with tlie de- 
bate over Section lo of Article of which the clause is a part, 
and the debate was almost invariably focussed upon the cur- 
rency provision of that section. Ordinarily, that is to say, the 
contract clause was discussed, where it was mentioned at all, as 
if it were a part of the monetary restrictions imposed upon the 


essay on Wilson by M. C. Klingelsmith in W. D. Lewis (ed.)j Great American 
Lawyers (1907--09), I, iSa-Ss; J. M. Shirley, T/je Dartmouth College Causes 
(1879), pp. 2 i 6'“I7; the argument of Hunter in Sturges v. Crowninshield, 4 
Wheat. 123 at 150-51 (1819); B. A. Konkle, "James Wilson,” in Encyclopaedia 
of the Social Sciences, XV, 425, Elliot, Debates, II, 486, 491-92. 

-^The first sentence of Section 10 is as follows: "No state shall enter into any 
Treaty, Alliance, or Confederation ; grant letters of Marque and Reprisal ; coin 
money; emit Bills of Credit, make any Thing but gold and silver Coin a Tender 
in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law im- 
pairing the obligation of contracts, or grant any Title of Nobility.” 
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states by the Constitution. These debates support the view that 
the debtor^s relief legislation of the Confederation period was 
almost entirely the result of the existing shortage of a stable 
currency. 

Among those opposed to the ratification of the Constitution, 
Luther Martin of Maryland, himself a member of the Federal 
Convention, made one of the very few speeches which show any 
definite conception that the contract clause was to have an ap- 
plication broader than the currency provisions. In a speech 
made before the Maryland House of Delegates on November 29, 
1787, he said: 

I considered, Sir, that there might be times of such great public 
calamities distress j and of such extreme scarcity of specie, as 
should render it the duty of a government, for the preservation of even 
the most valuable part of its citizens, in some measure to interfere in 
their favor, by passing laws totally or partially stopping the courts of 
justice, or authorizing the debtor to pay by installments, or by de- 
livering up his property to his creditors at a reasonable and honest 
valuation. The times have been such as to render regulations of this 
kind necessary in most or all of the States, to prevent the wealthy 
creditor Slid the monied man from totally destroying the poor though 
even industrious debtor. Such times may again arrive. I therefore 
voted against depriving the States of this power, a power which l am 
decided they ought to possess, but which, I admit, ought only to be 
exercised on very important and urgent occasions. I apprehend, Sir, 
the principal cause of complaint among the people at large is, the pub- 
lic and private debt with which they are oppressed, and which, in the 
present scarcity of cash, threatens them with destruction, unless they 
can obtain so much indulgence in point of time, that by industry and 
frugality they may extricate themselves. 

It will be noticed that Martin, even though he is one of the 
few who discuss the contract clause apart from the money 
provisions, attributes a large share of the difficulties besetting 
debtors to the ^^scarcity of cash.” 

^^Farrand, Records, III, 214-15. This speech was made before the Maryland 
House of Delegates, November 29, 1787, and has been frequently quoted by the 
Supreme Court to indicate the meaning to be given the contract clause. See 
Justice Sutherland’s dissenting opinion in Home Building & Loan Assn. v. Blais- 
deil, 290 U. S. 398, 461 (1934). 
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Perhaps the clearest statement made by a proponent of rati- 
fication is contained in number 44 of the Federalist by Madison: 

Bills of attainder, ex post facto laws, and laws impairing the obliga- 
tion of contracts, are contrary to the first principles of the social com- 
pact and to every principle of sound legislation. The two former are 
expressly prohibited by the declarations prefixed to some of the State 
constitutions, and all of them are prohibited by the spirit and scope 
of these fundamental charters. Our own experience has taught us, 
nevertheless, that additional fences against these dangers ought not 
to be omitted. Very properly, therefore, have the Convention added 
this constitutional bulwark in favor of personal security and private 
rights ; and I am much deceived if they have not, in so doing, as faith- 
fully consulted the genuine sentiments as the undoubted interests of 
their constituents. The sober people of America are weary of the 
fluctuating policy which has directed the public councils. They have 
seen with regret and indignation that sudden changes and legislative 
interferences, in cases affecting personal rights, become jobs in the 
hands of enterprising and influential speculators, and snares to the 
more industrious and less informed part of the community. They have 
seen, too, that one legislative interference is but the first link of a long 
chain of repetitions, every subsequent interference being naturally 
produced by the effects of the preceding. They very rightly infer, 
therefore, that some thorough reform is wanting, which will banish 
speculations on public measures, inspire a general prudence and in- 
dustry, and give a regular course to the business of society 

^ In number 7 Hamilton in discussing the causes of discord between the states 
had said: “Laws in violation of private contracts, as they amount to aggressions 
on the rights of those States whose citizens are injured by them, may be con- 
sidered as another probable source of hostility.” With Madison’s views in num- 
ber 44 cf. the letter to his father, written December 12, 1786, in which, speaking 
of a pending bill in the Virginia legislature for the creation of district courts, he 
says, “Unhappily, it is clogged with a clause installing all debts among ourselves, 
so as to make them payable in three annual portions. Such an interposition of 
the law in private contracts is not to be vindicated on any Legislative principle 
within my knowledge, and seems obnoxious to the strongest objections which 
prevailed against paper money” (Madison, WritingSy 1S65 ed., I, 265). See also 
the letter to Washington, December 7, 1786, in Writings (Hunt ed.), II, 297-98. 
See also the statement in his letter to Jefferson, October 17, 1788, in which he says 
that the provisions “relating to Treaties, to paper money, and to contracts, created 
more enemies than all the errors in the System positive and negative put together” 
(ibid., V, 271). There is evidence to support this emphasis upon the role of 
the monetary clauses, but there seems to be very little evidence, especially in the 
speeches and writings of the Anti-Federalists, to indicate the correctness of the 
reference to the contract clause. 
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Madison’s defence of the contract danse does not help a great 
deal in defining its scope, but almost without exception the other 
references to the clause are either vague in the extreme, or 
they tend to confuse it with the restrictions upon the powers of 
the states to issue money or to regulate its value.^^ Perhaps the 
best evidence of the rarity of opposition to this clause, for Mar- 
tin’s speech was doubly an exception, is that although seven 
states proposed more or less extensive lists of amendments to 
the Constitution, there is no mention of the contract clause in 
any list.^^ ■ 

The materials thus far considered appear to indicate that the 
men of 1787-1788 were not so greatly concerned about the con- 
tract clause as would be expected, and that although some of 
them were definitely of the opinion that it applied primarily as 
against stay laws, or laws permitting debtors to pay their cred- 
itors in some kind of commodity other than money, most of 
them seem to confuse this clause with the monetary provisions 
of Section 10. Further, it is evident that all of them discussed 
the clause only in relation to private contracts, i.e., contracts 
between individuals. There are, however, two suggestions that 
it might be given a broader application. Both came from Anti- 
Federalists, neither of whom had been a member of the Federal 
Convention. Patrick Henry said that “the expression includes 

®®See, e.g., the letter of Sherman and Ellsworth to the governor of Connecti- 
cut (Farrand, Records^ IIIj 100). Somewhat clearer is the statement of David 
Ramsay of South Carolina in his “address” (P. L. Ford, Pamphlets 0 ft the 
Constitution of the United States, 1888, pp. 379-80) . 

®^See the speeches of Charles Pinckney in the South Carolina Convention 
(Elliot, Debates, IV, 335), of Maclaine and Davie in the North Carolina Con- 
vention {ibid., IV, 171-74, 183), and of Wilson in the Pennsylvania Convention 
{ibid., II, 4S6) ; also the pamphlet of A. G. Hanson of Maryland in Ford, op. cit., 
pp. 243-44, the letter of James Sullivan of Massachusetts in Ford (ed.), Essays 
on the Constitution of the United States (1892) , p. 36, and the letter of Ellsworth 
in the same, p. 144. 

®“The nearest to such a proposal is to be found in the lists of North Carolina 
and Rhode Island. The twenty-fifth amendment proposed by the former, and 
the third proposed by the latter, would forbid Congress or the judiciary to inter- 
fere with the redemption of paper money already emitted (Elliot, I)ehaia5, IV, 
247; Theodore Foster, The Minutes of the Rhode Island Convention of March, 
jygo, 1929, pp. 96-8). There seems to have been no debate at all in the Rhode 
Island Convention on the contract clause. See Foster, pp. 54, 56. 
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public contracts as well as private contracts between indi- 
viduals.” He was at the time arguing that the states would, 
by Section lO, be rendered unable to redeem outstanding paper 
currency at less than par value. He favored redeeming it at its 
depreciated value. In answering this speech Governor Ran- 
dolph, who had been a member of the Federal Convention, said 
that tire contract clause was included because of the “frequent 
interferences of the state legislatures with private contracts.” 

In the North Carolina Convention Galloway pointed out that 
“our public securities” had been sadly depreciated for years. 
“We well know that this country has taken those securities as 
specie. This hangs over our heads as a contract. There is a 
million and a half in circulation at least. That clause of the 
Constitution may compel us to make good the nominal value of 
these securities.” Davie, who had been in the Federal Con- 
vention, immediately replied: “The clause refers merely to con- 
tracts between individuals. ” 

A careful search has failed to unearth any other statements 
even suggesting that the contract clause was intended to apply 
to other than private contracts. It is significant that Anti- 
Federalists like Martin and Mason, who had been members of 
the Convention, assumed this meaning of the clause. Only 
Henry and Galloway seem to have thought that it could or 
would be given a broader meaning, and they did so in discussing 
the problem of depreciated paper currency. Moreover, their in- 
terpretations were denied by members of the Convention, and 
the denials were not challenged. 

Opinions of Wilson and Paine on the Sanctity of Charters 
before 1787. If the broad interpretation of the contract clause 
enunciated by Chief Justice Marshall depended for its historical 
justification upon the opinions expressed by the men who wrote 
and adopted the Constitution in 1787-1788, that justification 
would be indeed weak. With the doubtful exception of the 

® Elliot, Debates, III, 474. His argument also gives evidence of a broad in- 
terpretation of the ex post facto clause. 

“/hid., pp. 477-78. ® Elliot, DebotM, IV, 190. 

‘"Ibid., p. 191. This is also given in Farrand, Records, III, 350. 
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cases involving bankruptcy laws, not one of his contract cases 
had to do with the kind of legislation which the authors and the 
ratifiers of the Constitution apparently had in mind when they 
accepted this provision of Article I, Section 10. Before his de- 
cision in Fletcher v. Feck^"^ however, there are a number of 
writings which afford at least some support for his extraordinary 
broadening of its meaning. 

Perhaps the only ones specifically applicable are those found 
in several state and lower federal court decisions and tliose, 
mainly in Congress, growing out of the Yazoo lands controversy, 
but it may not be entirely irrelevant to refer to several state- 
ments made before 1787 for the purpose of indicating that some 
influential men of that day expressed views which serve to lend 
support to the principle set forth in the Dartmouth College 
opinion. During the period of tire Confederation the Bank of 
North America was chartered both by Congress and by Penn- 
sylvania. In 1785 an attempt was made in Pennsylvania to 
secure a repeal of the charter granted by the state. Among 
those who came to the defence of the bank were Thomas Paine 
and James Wilson. The latter wrote that the act chartering the 
bank formed a compact between the state and the corporation. 
While the terms are observed on one side, “the compact cannot, 
consistently with the rules of good faith, be departed from on 
the other.” Paine, possibly because he lacked Wilson’s legal 
training, went further in his declarations concerning the pro- 
posed repeal.®® He distinguished the making of statutes from 
the transaction by the legislature of the state’s business. An act 
of the latter kind, “after it has passed the house, is of the nature 
of a deed or contract, signed, sealed and delivered; and subject 

®'^6Cranch87 (i8io). p, ag. 

a pamphlet, “Considerations on the Power to Incorporate the Bank of 
North America,” Works of James Wilson {Andrews td., 1896), I, 565-66. The 
argument of Wilson was countered in a pamphlet by an unknown author, Re- 
marks on a Pamphlet Entitled^ ^Considerations oH the Bank of North America^ 
(Philadelphia, 1785). Here it is stated that since the existenGe of the corpora- 
tion depends upon a statute of Pennsylvania, it can be dissolved at any time, for 
any legislature can repeal the laws of its predecessors. 

“Dissertations on Government, the Affairs of the Bank, and Paper Money,” 
in Writings (1837 ed.), I, 365-413, 
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to the same general laws and principles of justice as all other 
deeds and contracts are; for in a transaction of this kind, the 
state stands as an individual, and can be known in no other 
character in a court of justice.” The charter of a bank is an 
act of contract. 

The state, or its representatives, the assembly, has no more power 
over an act of this kind, after it has passed, than if the state was a 
private person. ... No law made afterwards can apply to the case, 
either directly, or by construction or implication: for such a law would 
be a retrospective law, or a law made after the fact, and cannot even 
be produced in court as applying to the case before it for judgment. 
. . . If, therefore, a lawful contract or agreement, sealed and ratified, 
cannot be affected or altered by any act made afterwards, how much 
more inconsistent and irrational, despotic and unjust it would be, to 
think of making an act with the professed intention of breaking up a 
contract already signed and sealed.^^ 

It is strange indeed that Paine, the arch-type of democratic 
theorist, should have expressed so clearly and emphatically the 
doctrine that a charter is a contract, a doctrine always associ- 
ated with Marshall. Whether Paine’s theory had any influence 
upon the great Chief Justice is doubtful. Marshall may or may 
not have read Paine’s pamphlet. Except in the early days of the 
Revolution he was not apt to be influenced by that master propa- 
gandist. This controversy in Pennsylvania took place before the 
Constitution was drafted, and, as has been pointed out, not one 
of the Framers, including James Wilson, even suggested in 1787 
the applicability of the contract clause to agreements of the 
kind here under consideration. Furthermore Marshall could 
find broad interpretations of that clause in later writings and 
speeches of persons whose views were much more congenial to 
him.*^ 

Judicial Interpretation before 1810. There are several early 
cases in the Federal circuit courts and at least one of importance 

" Wnimgs, I, 373 - “/ 67 d., pp. 376-77. 

"The controversy in Connecticut in 1763 over a proposal to have the legis- 
lature take steps to investigate and to check certain abuses alleged to have taken 
place in the government of Yale College produced some statements similar to, if 
weaker than, those of Paine. President Clap of Yale seems to have admitted that 



ORIGINS AND EARLY' INTERPRETATIONS 


19 

in the state courts which throw light upon the attitude of the 
bench toward the contract clause long before Marshall was given 
the opportunity in Fletcher v. Peck to express his interpretation 
of that part of the Constitution. The earliest of them seems to 
be Champion and Dickason v. Casey decision handed down 
by the circuit court consisting of Chief Justice Jay, Justice 
Cushing, and District Judge Marchant in the Rhode Island 
circuit. In 1791 the Rhode Island legislature passed an act giv- 
ing to a debtor three years in which to settle his accounts, during 
which time he was to be free from arrests or attachments for 
his debts. The Court, in the following year, held this to be in 
violation of the prohibition against laws impairing the obliga- 
tion of contracts. It seems clear that this decision was in ac- 
cordance with the intent of the contract clause, or at least the 
intent of some of its authors, for others apparently thought that 
it was merely a part of the monetary restrictions upon state 
power. In the well known case of Vanhorne^s Lessee v. Dor- 
ranee the circuit court, speaking through Justice Paterson, 
gave an interpretation to the clause which is much closer to that 
of Marshall m Fletcher v. Peck than to any view expressed in 
1787-1788. The controversy here arose between Connecticut 
and Pennsylvania claimants to lands in Pennsylvania. It was 
argued that an act of this state repealing a statute confirming 
the title of certain of the claimants was invalid as being m ex 
post facto law and a law impairing the obligation of contracts. 
The first part of the argument Justice Paterson finds to be 
without merit. The second he upholds. 

the assembly would have the power to rectify a breach of trust or “such mis- 
conduct in the corporation, as should be plainly detrimental to the public good.” 
But the establishment of a right of appeal to the governor and council from any 
sentence given by authority of the college “would take the government of the 
college wholly out of the hands of those in whom it was originally vested; and 
be contrary to the charter.” The doctrine of contract was not specifically invoked, 
Benjamin Trumbull, A Complete History of Connecticut (1797), II, 327 ~ 33 - 
^“This case is not printed in the reports. It was discovered in the records of 
the Federal District Court for Rhode Island by Mr. Charles Warren. See his 
Supreme Court in United States History {0^22 ed.), I, 67. At least six news- 
papers of the time gave accounts of the decision. 

2 Dallas 304 (1795). 
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But if the coHfirming act be a contract between the Legislature of 
Pennsylvania and the Connecticut settlers, it must be regulated by 
the rules and principles, which pervade and govern all cases of con- 
tracts; and if so, it is clearly void, because it tends, in its operation 
and consequences, to defraud the Pennsylvania claimants, who are 
third persons of their just rights; rights ascertained, protected, and 
secured by the Constitution and known laws of the land. The plain- 
tiff’s title to the land in question, is legally derived from Pennsylvania; 
how then on the principles of contract could Pennsylvania lawfully 
dispose of it to another? As a contract, it could convey no right, with- 
out the owner’s consent; without that, it was fraudulent and void.**® 

In short. Justice Paterson, who had been an influential member 
of the Federal Convention, seems here to assume the validity 
of the principle defended by Marshall in Fletcher v. Peck. An- 
other circuit court decision, of which there is no official record, 
apparently held invalid a Vermont statute authorizing the select- 
men of each town to take possession of all church land as being 
contrary to the contract clause.'*® 

Several years later Chief Justice Parsons of Massachusetts 
took an opportunity to express certain views concerning the 
rights of corporations which were later to be the basis of many 
Supreme Court decisions under the contract clause. This case 
involved the right of a turnpike company to erect a gate on an 
existing highway.*^ Parsons stated that grants should be con- 
strued to favor the public, and on a reasonable construction of 
this grant the corporation did not have the right here in litiga- 
tion. The applicability of the contract clause was not argued 
by counsel, although it had been claimed that a general statute 
affecting turnpikes violated the ex post facto provision. Parsons 
did not expressly mention the contract clause in his opinion, but 
in what is clearly a dictum he said that rights legally vested in 
a corporation cannot be “controuled or destroyed by a subse- 

'*'2 Dallas 320. For Justice Paterson’s statement of the theory of judicial 
review, see the same, 308-09. 

Warren, The Supreme Court, I, 69. This decision, given in 1799, seems to 
have been reported only in a local paper. Its similarity to Terrett v. Taylor, 

9 Cranch 43 (1815), is particularly interesting. Infra, p, 38. 

Wales V. Stetson, Treasurer of the Blue Hill Turnpike Corp., 2 Mass. 143 
(1806). 
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quent statute, unless a power be reserved to the legislature in 
the act of incorporation.” 

The Yazoo Land Sale and Its Repeal. If these expressions of 
opinion all serve to indicate either an unattached desire to have 
limitations imposed upon the power of legislatures to restrict 
their own former acts or a broad interpretation of the contract 
clause, it was the action of Georgia in attempting to repeal its 
great land grant of 1795 which gave the opportunity for the 
first decisive expression of opinion as to the scope of that clause. 
By act of January 7, 1795, the Georgia legislature directed the 
sale of an enormous area of land comprising most of what are 
now the states of Alabama and Mississippi to four land com- 
panies."*® The passage of the measure was secured by open and 
wholesale bribery. With but one exception every member of 
the legislature voting for the measure appears to have sold his 
vote for money or for shares of stock. Very quickly the story 
of this sale was spread throughout the state. Denunciation of 
the so-called “Yazoo” land sale became the customary basis of 
every meeting. A mob marched on the state capitol and threat- 
ened the life of the offending legislators. And when a new leg- 
islature was elected almost every member was pledged to vote 
for the revoking of the sale. When the legislature convened in 
the winter of 1795-96 one of its first acts was a bill repealing 
the sale made the previous year. 

The Opinion of Hamilton. That attempt at repeal led even- 
tually to Fletcher v. Peck, but before the decision in that case 
the repeal act had been the occasion for a statement on the 
validity of the revocation by the one man in America who, more 
than any other, dominated the thinking of John Marshall. 
The land companies had already sold millions of acres of the 
Yazoo lands to speculators and prospective settlers in distant 
parts of the country, particularly New England. Some of these 
purchasers immediately secured from Alexander Hamilton, then 

An admirable account of this whole story is given in A. J. Beveridge, Life 
of John Marshall (1919), HI, ch. X. For a more extensive historical account of 
the transaction see C. H. Haskins, The Yazoo Land Companies (1891). 
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practicing law in New York, a written opinion as to the validity 
of the land titles, and particularly of the rescinding act. Ham- 
ilton wrote that, never having examined the title of the state of 
Georgia to the lands, he could only assume its validity; assum- 
ing that validity as a fact, the revocation is void. So closely 
does MarshalFs subsequent opinion follow the reasoning of 
Hamilton that it is desirable to print Hamilton’s argument in his 
own words: 

Without pretending to judge of the original merits or demerits of 
the purchasers, it may be safely said to be a contravention of the first 
principles of natural justice and social policy, without any judicial 
decision of facts, by a positive act of the legislature, to revoke a grant 
of property regularly made for valuable consideration, under legis- 
lative authority, to the prejudice even of third persons on every sup- 
position innocent of the alleged fraud or corruption; and it may be 
added that the precedent is new of revoking a grant on the suggestion 
of corruption of a legislative body. Nor do I perceive sufficient ground 
for the suggestion of unconstitutionality in the first act. 

In addition to these general considerations, placing the revocation 
in a very unfavorable light, the Constitution of the United States, 
article first, section tenth, declares that no state shall pass a law im- 
pairing the obligations of contract. This must be equivalent to saying 
no state shall pass a law revoking, invalidating, or altering a contract. 
Every grant from one to another, whether the grantor be a state or an 
individual, is virtually a contract that the grantee shall hold and enjoy 
the thing granted against the grantor, and his representatives. It, 
therefore, appears to me that taking the terms of the Constitution in 
their large sense, and giving them effect according to the general spirit 
and policy of the provisions, the revocation of the grant by the act of 
the legislature of Georgia may justly be considered as contrary to the 
Constitution of the United States, and, therefore null. And that the 
courts of the United States, in cases within their jurisdiction, will be 
likely to pronounce it so.^® 

^®This title was more than doubtful. The title of the Indians living in the 
area had not been extinguished, and under the Constitution only the Federal 
Government could deal with the tribes. Cf. the opinion of Marshall, C. J., in 
Worcester V. Georgia, 6 Bet. 515 (1832), 

“ The opinion is reprinted in Robert Goodloe Harper, The Case of the Georgia 
Sales on the Mississippi^ Considered with a Reference to Law Authorities and 
Public (Philadelphia, 1799), pp. 88-^9. In this pamphlet the opinion is in- 
correctly dated March 25, 1795. It should, of course, be 1796, the repeal act 
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Opinions Expressed in Congressional Debates. We shall re- 
turn to consider the parallel between the opinions of Marshall 
and Hamilton later. In addition to this statement from Hamil- 
ton it is necessary to consider certain speeches made in Congress 
some ten years after the Yazoo sales. In 1797 Congress pro- 
vided for taking over the disputed lands. Georgia received one 
million two hundred and fifty thousand dollars, and it was 
agreed that the national government should deal with the In- 
dian claims and with those of the British and Spanish, and re- 
serve five million acres for the purpose of quieting all other 
claims. Very quickly those who had purchased land in the re- 
gion turned to Congress. The commissioners who had negotiated 
the transfer to the central government were directed to investi- 
gate the validity of the claims. They found the titles of the 
purchasers to be invalid, but recommended that nevertheless 
Congress should appropriate part of the five million acres to 
satisfy the claims, since most of the claimants had purchased in 
good faith, and the matter could not otherwise be justly and 
lastingly settled When a bill to carry this recommendation 
into effect came before Congress, it was fiercely attacked by 
John Randolph.®^ If the representatives of the people have be- 
trayed their trust, he declared, the people have an inalienable 
right to abrogate the act of betrayal. The rescinding act was in 
accordance with the constitutions of Georgia and of the United 
States. After a heated debate both Randolph’s resolution for- 
bidding the use of any part of the five million acres to satisfy 
claims of the land purchasers and the proposal of the commis- 
sion were postponed until the next session.®® 

In that session a bitter controversy over the compensation of 
the Yazoo claimants took place. For our purposes it is most 
significant that the point of view expressed by Hamilton in 1 796 

itself having been passed in January 1796. Harper, a member of one of the land 
companies involved, also argues that the attempted revocation is invalid as an 
impairment of a contract (iZizd., pp, 50 et seg,). 

^ American State Papers, Fublic LandSyl, j$2 et seg. 

Annals of Congress, 8th Cong., ist Sess., 1039, 

^ Ibid,, pp. 1099 et 1131-70. 
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was several times stated in the debates. Most of the argument 
ranged about the question of the alleged corruption and its rela- 
tion to the validity of the titles given to the land companies, and 
by them passed on to third parties. But it was not always suffi- 
cient for those who believed that compensation was due the in- 
nocent purchasers to assert that the original sale was a valid one. 
Nor did many of them wish to go to the other extreme and 
admit the invalidity of the sale, because of fraud, and yet insist 
that in the interest of fairness the innocent purchasers should 
be recompensed at national expense. Then as now it was fre- 
quently advantageous in argument to give to the contention a 
constitutional justification. With this objective in view Findley 
of Pennsylvania declared that 

as long as we pay respect to Constitutional obligations and the dis- 
tribution of the powers of Government, and as long as we respect the 
Federal Constitution, which expressly asserts that no ex post facto 
law, or law impairing the obligation of contracts, shall be made, we 
must agree that one session of a Legislature cannot annul the contracts 
made by the preceding session.®^ 

Another speaker colorfully described the Georgia legislature 
of 1796 as “disregarding the sacred nature of contracts, setting 
at defiance tlie Constitution of the United States, which declares 
that ‘no State shall pass any ex post facto law, or law impairing 
the obligation of contracts’ . . . and sporting with the rights of 
innocent individuals.” It “erected the funeral pyre, bound 
the helpless victim and laid it upon the altar.” 

It is not without significance tiiat these and other declara- 

^Annals of Congress^ 8th Cong., 2d Sess., 1083. For another statement by 
Findley see p. 1163. At another time the same speaker made a distinction between 
charters of privileges (here he was speaking of the charter of the Bank of North 
America) and contracts by which property is transferred. The former are always 
subject to legislative discretion, the latter not 1088). According to this 

theory Fletcher v. Peck was correctly decided, but the Dartmouth College de- 
cision was wrong. 

“Mr. Root, p. 1096. Even admitting for argument’s sake that the 
original sale was fraudulent, he went on, “and that it is competent to a legisla- 
tive or judiciary tribunal to inquire into the motives which inSuenced a prior 
Legislature in making a contract,” the purchase is good in the hands of subse- 
quent purchasers who had no notice of the fraud. 
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tions of tlie relevancy of the contract clause ®® were met by 
John Randolph and his followers, who opposed paying the 
claims, not with the denial that the contract clause prevented 
states from revoking their land grants but rather with the argu- 
ment that no valid contract had been made. It is not that a state 
cannot make a binding contract, but that one had not been made 
here. “We deny,” said Randolph, “that any contract has been, 
or could be made under such circumstances — that fraud is a 
basis on which a contract can be erected.” He seems im- 
plicitly to admit what one of his followers explicitly states: “If, 
as an agent, it [the legislature] made a contract that was fair, 
or perhaps feasible, and within their powers of agency, it would 
be binding upon the principal. Such is the doctrine of agency in 
public as well as in private life.” 

After four days of debate the resolution for the compensa- 
tion of the claimants passed the House, although the bill to give 
effect thereto failed to carry. And in the immediately following 
sessions the claimants were similarly unsuccessful in securing 
relief.®* 

It is apparent then that although there was no Supreme Court 
case involving the interpretation of the contract clause before 
i8io, John Marshall was by no means the first American to 
attach a broad meaning to the clause. The early theories of 
Paine and Wilson concerning the repeal of charters doubtless 
had little, if any, direct influence. But the opinions of Justice 
Paterson in the case of Vanhorne’s Lessee, and the dictum of 
Chief Justice Parsons in the Blue Hill Turnpike case would seem 
to be perfectly possible precedents. The acceptance, whether 
implicit or explicit, of a broad interpretation of the clause in 
Congressional debates must have been known to Marshall. And, 

®®See, e.g., ibid,, pp, 11435 1170.; 

Ibid., p. iioo. 

'“’''’Mr. Nelson, P* 1149. 

®‘'An appropriation of five million dollars was finally voted in 1814 to re- 
imburse the purchasers of the Yazoo Iznds {Ammls, 13th Cong., 2d Sess., 1925; 
V, S. Statutes at Large, III, 11^) , 



26 CONTRACT CLAUSE OF THE CONSTITUTION 

above all, the opinion of Alexander Hamilton was set forth in a 
published pamphlet, and Hamilton’s views invariably carried 
more weight with Marshall than those of any other man. The 
theory of the contract clause set forth in these places need not 
have been followed by the Supreme Court. Even before the pub- 
lication of Madison’s Notes there was evidence, as in the 
Federalist and in certain of the other published records of the 
ratification controversy, that the clause referred only to private 
contracts. But, in view of Marshall’s distrust of state legis- 
latures, and his ardent desire to secure further protection for the 
rights of property, it is not surprising that the Supreme Court 
under his domination should have given to the clause a meaning 
far broader than any which its framers ever attached to it. 



CHAPTER II 


MARSHALL AND THE EXPANSION OF THE 
CONTRACT CLAUSE 

The Economic Attitude of John Marshall, It is safe to assert 
that the contract clause as the Framers thought of it was a very 
different thing from the clause at the end of MarshalFs years on 
the Supreme Court. No one can be sure how important a place 
in American constitutional law and economic history the clause 
would have had if Jefferson, rather than Adams, had appointed 
a Chief Justice in iSoi. Not all of the interpretations just cited 
were of Federalist authorship. The Court with a Republican 
Chief Justice probably would have given a broader meaning to 
the clause than was foreseen in 1787. It might have held that 
public contracts as well as contracts between private persons 
come within the scope of the clause. But it is doubtful whether 
a Jeffersonian would have been so thoroughly imbued with the 
Hamiltonian distrust of legislative interferences with the rights 
of private property. And it is unlikely that an appointee of 
Jefferson’s would have ruled against so many acts passed by 
Republican legislatures. Consequently it seems reasonable to 
believe that the work of writing into the texture of the Consti- 
tution the tenets of Hamiltonian economic theory depended upon 
the chance of an appointment to the judicial post which before 
1801 had been of little significance. 

Marshall’s contract opinions have frequently been considered, 
both before and since 1835, as another illustration of his 
nationalism. That is correct, but it is an almost accidental char- 
acteristic. We live in an age in which the national government is 
increasingly concerned with the regulation of economic and 
social life in the interest of the underprivileged members of the 
community. This was true even during the Republican admin- 
istrations of the nineteen-twenties. But it was rarely the case be- 
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fore the Civil War. National economic legislation before that 
period was usually in the interests of the banking-commercial 
class. Of this the protective tariff and the Bank of the United 
States are notable examples. They are illustrations of belated 
mercantilism rather than of either laissez jaire or social legisla- 
tion. So long as Congress enacted statutes of this kind national- 
ism and the interest of the class for which Hamilton spoke went 
hand in hand. On the other hand, much of the early state legis- 
lation was obnoxious to the same men who favored the national 
legislation which favored them. Alexander Hamilton was the 
political leader of these nationalists, as well as their spokesman, 
and Marshall was the greatest of his disciples. As Beveridge 
shows, he was in the Virginia Constitutional Convention of 
1829-30 the “supreme conservative.” ^ The views he there ex- 
pressed were, at bottom, those which he had been writing into 
American constitutional law for a generation. 

No group of his cases so well illustrates his conservatism as 
does that concerned with the contract clause. By employing a 
far broader conception of contract than had been prevalent in 
1787, and by combining this conception with the principles of 
eighteenth-century natural law," he was able to make of the con- 
tract clause a mighty instrument for the protection of the rights 
of private property. His personal dominance of the Court, at 
least until 1827, made it possible for him to give to that clause 
a breadth of meaning which not only exceeds that intended by 
the Framers, but also goes beyond the views expressed by Wil- 
son, Paine, the members of Congress who took part in the Yazoo 
lands debate, and even Paterson and Hamilton. His four great 
contract opinions® written between 18 10 and 1819 are among 
the most important opinions, economic as well as legal, which 
have ever come from the Supreme Court. Had he been able to 

" Lije of Marshall, IV, ch. IX. 

® See the interesting article of Nathan Isaacs, “John Marshall on Contracts,” 
7 Virginia Law Rev., 413 (1921). For a more nearly contemporary r'iew see 
T. M., “Obligation of Contracts,” 24 American Jurist, 257 (1S41). 

* Fletcher v. Peck, 6 Cranch 87 (i8jo), New Jersey v. Wilson, 7 Cranch 164 
(1812), Sturges V. Crowninshield, 4 Wheat, 122 (1819), Dartmouth College v. 
Woodward, 4 Wheat. 518 (iSig). 
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carry the Court with him in Ogden v. Saunders ^ the scope of the 
clause would have been extended even further and his success 
would have been complete. For lack of one more vote he fell 
short of his goal, but his accomplishment was a remarkable' one. 

^Although Marshall did not have an opportunity to give an 
interpretation of the contract clause until the case of Fletcher v. 
Peck, there is an earlier opinion which indicates his previous 
acceptance of the basic principle in the case involving the Yazoo 
lands. In HuidekopePs Lessee v. Douglas ^ the Court was asked 
to construe the meaning of a Pennsylvania act of April 3, 1792, 
providing for the sale of lands in the western part of the state. 
There was no subsequent act, and no question of the impair- 
ment of contract. But after a brief consideration of the intent 
and wording of the statute, Marshall used these significant 
words: 

This is a contract, and although a state is a party, it ought to be 
construed according to those well established principles which regulate 
contracts generally. 

The state is in the situation of a person who holds forth to the world 
the conditions on which he is willing to sell his property. 

If he should couch his propositions in such ambiguous terms that 
they might be understood differently, in consequence of which sales 
were to be made, and the purchase money paid, he would come with 
an ill grace into Court, to insist on a latent and obscure meaning, 
which should give him back his property, and permit him to retain the 
purchase money. All those principles of equity, and of fair dealing, 
which constitute the basis of judicial proceedings, require that courts 
should lean against such a construction.^ 

The point of view implied, as well as that expressed, in this 
opinion was soon to be set forth in one of the most important 
decisions ever handed down by the Supreme Court. 

Fletcher v. Peck and the Doctrine that a State May Not 
Rescind Its Grants. Even before the repeated failure of Congress 
to come to the aid of the purchasers of the Yazoo lands, some 

*12 Wheat. 213 (1827). 

®3 Cranch i (1805). ^ Ibid., pp. 7c>~7i. 
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of them were engaged in attempting to get a decision from the 
Supreme Court on the validity of the repeal act. The Eleventh 
Amendment prevented a suit against the State of Georgia. 
Finally they got around this difficulty by arranging a friendly 
suit. In 1803 one John Peck of Boston, a dealer in Georgia 
lands, sold or professed to sell to one Robert Fletcher of New 
Hampshire a tract of the lands in dispute.’^ Fletcher then 
brought suit against Peck for the recovery of the purchase price 
on the ground that the latter’s title, contrary to the covenant in 
the deed, was not sound. Fletcher alleged that, in the first place, 
Georgia could not validly sell the lands, that, in addition, the 
sale was charged with fraud, and that the sale had been revoked 
by the state. From an adverse decision in the circuit court 
Fletcher brought the case to the Supreme Court on a writ of 
error. The case was twice argued before that Court, there being 
no decision the first time because of a defect in the pleadings.® 
In the first argument, counsel for Peck were Robert Goodloe 
Harper and John Quincy Adams/ in the second. Harper and 
Joseph Story. Although most of their argument was directed to 
proof of the validity of Georgia’s title and to arguing that the 
purchasers now before the court were innocent of any fraud, 
there was an emphatic statement that the attempted repeal of 
the act providing for the sale was invalid as a violation of the 
constitutional prohibition against the impairment of contracts.” 

In his opinion Marshall did not even consider the question of 
Georgia’s title to the western lands.“ He did take note of the 
argument that the original sale was procured by fraud but ruled 
that this was not a proper subject of judicial inquiry.^^ He does 

'^Fletcher V. Peck, 6 Cranch 87 (1810). 
p. 125. 

®“The legislature was forbidden by the constitution of the United States to 
pass any law impairing the obligation of contract. A grant Is a contract executed, 
and it creates also an implied executory contract, which is, that the grantee shall 
continue to enjoy the thing granted according to the terms of the grant” (i5zd., 
p. 123). 

^®See, however, Justice Johnson^s discussion of the point in his concurring 
opinion (z'^zd., pp. 145-46). 

“•Professor Corwin, in his excellent analysis of this case {John Marshall and 
the Constitution, -p. 152), has pointed out that, in the usual case where fraud is 
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not mention the patent fact that the case was moot, that it was 
to the interest of both parties to have the original sale upheld 
and the rescinding act declared invalid.^^ Ordinarily such a case 
would not be heard. But Marshall, like the parties to this suit, 
desired to have a judicial determination of the validity of the 
repeal act, and he wished to base that decision on the contract 
clause, or at least partially on that clause, for he followed Ham- 
ilton in hesitating to decide on that ground alone, just as, with 
less justification, he followed Hamilton in assuming the validity 
of Georgia’s title to the land.^^ Like Hamilton, he considered 
the injustice of the repeal act to the innocent purchasers from 
the land companies, rather than the effect of the original fraud 
upon the validity of the companies’ title. And it is particularly 
interesting to watch the way in which he wavers between reli- 
ance upon the contract clause and upon principles of justice. 
Consider these adjoining paragraphs in Marshall’s opinion: 


charged, the point of view of Marshall is clearly sound. But here there is room 
to doubt the correctness of his ruling, for the fraud was of universal notoriety; 
the scandal was the greatest one of the time. 

Again Johnson considers this point, although unsatisfactorily. After saying 
that it appears to be a “mere feigned case,” he adds that his respect for the 
counsel in the case “has induced me to abandon my scruples, in the belief that 
they would never consent to impose a mere feigned case upon this Court” (6 
Cranch 147-4S). “The conclusion seems inescapable that had not Jefferson, who 
placed Johnson on the Supreme Bench, and Jefferson’s Secretary of State and 
political legatee, James Madison, ardently desired the disposition which Marshall 
made of the case, Justice Johnson would have placed on record a stronger state- 
ment of the nature of the litigation” (Beveridge, Life of Marshall, III, 59 2-93). 

•^®It is not entirely irrelevant to point out that although Marshall was not 
interested in the Yazoo lands he was personally concerned in other land specula- 
tions. His great biographer, who was also one of Ms warmest admirers, has well 
stated the situation: “Moreover, Marshall was profoundly interested in the 
stability of contractual obligations. The repudiation of these by the Legislature 
of Virginia had powerfull^^ and permanently influenced his views upon this sub- 
ject. Also, Marshall’s own title to part of the Fairfax estate had more than once 
been in jeopardy. At that very moment [of the debates in Congress over relief 
to the Yazoo claimants] a suit affecting the title of his brother to certain Fair- 
fax lands was pending in the Virginia courts, and the action of the Virginia 
Court of Appeals in one of these was soon to cause the first great conflict between 
the highest court of a State and the supreme tribunal of the Nation. No man in 
America, therefore, could have followed with deeper anxiety the Yazoo con- 
troversy than did John Marshall” (Beveridge, op, cit., HI, 582). 

Supra, p, 22. 
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When, then a law is in its nature a contract,^® when absolute rights 
have vested under that contract; a repeal of the law cannot devest 
those rights; and the act of annulling them, if legitimate, is rendered 
so by a power applicable to the case of every individual in the 
community. 

It may well be doubted whether the nature of society and of gov- 
ernment does not prescribe some limits to the legislative power; and, 
if any be prescribed, where are they to be found, if the property of 
an individual, fairly and honestly acquired, may be seized without 
compensation? i6 

After thus appearing to assume the relevancy of the contract 
clause, then returning to consider the less tangible limitations 
imposed upon the legislative power, “by the nature of society 
and of government,” he says, in that remarkably effective use 
of weak and indecisive terms to which he sometimes resorted 
when he wished to slip in an unnoticed premise, “The validity 
of this rescinding act, then, might well be doubted, were Georgia 
a single sovereign power.” But Georgia is not a sovereign 
state. It is a part of the union and limited by the national con- 
stitution. That constitution prohibits any state from passing a 
bill of attainder, ex post jacto law, or law impairing the obliga- 
tion of contracts. Is the grant a contract? Here Marshall fol- 
lows the principle stated by Hamilton and by counsel, that a 
grant is a contract executed, and that the grant contains an im- 
plied contract that the grantor will not reassert his right over 
the thing granted. Such a theory gains little support from the 
ordinary understanding of “obligation of contract” — the obli- 
gation to perform or fulfill the terms of an executory contract. 
But it is not unreasonable to agree that when a grant is made 
both parties assume that it will endure. 

The critical point of his argument is in answering the ques- 
tion, Does a contract to which a state is a party, a public, not 
a private contract, fall within the prohibition of the contract 
clause? The Framers of the Constitution and those who sup- 

“This is before the point in the argument where he contends that the original 
grant was a contract. 

^^6 Cranch 87, 135. 
p. 136. 
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ported it in 1787-1788 never gave any indication of such a 
breadth of meaning. Marshall did not have access to the debates 
in the Federal Convention, but he did have certain contempo- 
rary statements in the debate over ratification, and, in particu- 
lar, the 44th Federalist. On the other hand, two members of 
the convention, Paterson and Hamilton, had more or less clearly 
stated that a state is bound by its contracts. Similar statements 
had been made in the Yazoo lands debate in Congress, and those 
debates were published in the Washington newspapers. Mar- 
shall was not without authorities to support the view that he 
undoubtedly wished to take. But here, as in nearly all of his 
great opinions, he cites no authorities to support his theory. 
Rather does he prefer to assert that the words of the Constitu- 
tion “are general and are applicable to contracts of every de- 
scription.” He refers to the apprehensions of the Framers 
concerning the legislative follies of the years preceding 1787, 
but as he perfectly well knew, and later said,^® their apprehen- 
sions, so far as they are related to the contract clause, had to do 
only with legislative interference in private contracts. 

It is evident that he w'as not entirely satisfied with his applica- 
tion of the contract clause. For after the brief consideration of 
that clause’s meaning, astonishingly brief when one considers 
how far-reaching this interpretation was to be, he talks vaguely 
about the bills of attainder and ex post facto provisions. This 
was a civil suit; no one involved was accused of a crime. But in 
spite of the decision in Colder v. Bull Marshall apparently de- 

^Ibid., p. 137. 

See especially the statement in Ogden v. Saunders, 12 Wheat. 213, 334, 355 
(1827): ‘‘The power of changing the relative situation of debtor and creditor, of 
interfering with contracts, a power which comes home to every man, touches the 
interest of all, and controls the conduct of every individual in those things which 
he supposed to be proper for his own exclusive management, had been used to 
such an excess by the state legislatures, as to break in upon the ordinary inter- 
course of society, and destroy all confidence between man and man.” See also 
Ms Life of Washington^ V, 85-6. 

^3 Dali, 386 (1798). Ordinarily students of this subject have considered only 
Justice Chasers opinion holding that the e% post facto clause applied exclusively 
to criminal legislation. Justice Chase was not a member of the Federal Conven- 
tion, but Justice Paterson was and he also gave an opinion. After pointing out 
that the inclusion of the contract clause In the same section as the ex post facto 
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: sired to base his decision upon the theory that the repeal act 
was ex post facto, and somehow he seems to have felt that that 
act was in the nature of a bill of attainder. He does say that 
the principle of these provisions has been violated, and al- 
though in the next paragraph he reverts to the obligation of 
contract his famous concluding paragraph places reliance upon 
no single constitutional clause. Indeed, it is principally indica- 
tive that he was uncertain as to precisely why the repeal act was 
invalid, although he was very sure that it was invalid. 

It is, then, the unanimous opinion of the court, that, in this case, the 
estate having passed into the hands of a purchaser for a valuable con- 
sideration, without notice, the State of Georgia was restrained, either 
by general principles, which are common to our free institutions, or 
by the particular provisions of the constitution of the United States, 
from passing a law whereby the estate of the plaintiff in the premises 
so purchased could be constitutionally and legally impaired and ren- 
dered null and void.^^ 

New Jersey v, Wilson and the Doctrine of Immunity from 
Taxation, Any lingering doubts that Marshall had in 1 8 1 o about 

clause indicated that the latter was not intended to apply to civil legislation he 
said: “I had an ardent desire to have extended the lex post facto! provision of 
the Constitution to retrospective laws in general. There is neither policy nor 
safety in such laws; and therefore, I have always had a strong aversion against 
them. It may, in general, be truly observed of retrospective laws of every descrip- 
tion, that they neither accord with sound legislation, nor the fundamental prin- 
ciples of social compact. But on full consideration, I am convinced, that ex post 
facto laws must be limited in the manner already expressed ; they must be taken 
in their technical, which is also their common and general acceptation, and are 
not to be understood in their literal sense” {ibid., p. 397). As late as 1S29 Justice 
Johnson had a note published in the Courtis reports criticising the holding in 
Calder v. Bull. See 2 Peters 681-87. The views expressed in 1787-SS have been 
referred to supra, p. 10, n. 21. For a discussion of the earlier material on this 
subject see Oliver P. Field, Ex Post Facto in the Constitution,” 20 Michigan 
Xate; Fe-y., 315 (1922). 

‘"The rescinding act would have the effect of an ex post facto law. It forfeits 
the estate of Fletcher for a crime not committed by himself, but by those from 
whom he purchased. This cannot be effected in the form of an ex post facto law, 
or bill of attainder; why, then, is it allowable in the form of a law annulling the 
original grant ?” 6 Cranch 138-39. 

”^6 Cranch 139. For critical analyses of Marshall’s reasoning in this case see 
William Trickett, “Is a Grant a Contract? A Review of Fletcher v. Peck,” 54 
American Law Rev., 718 (1920), and H. H, Hagan, “Fletcher v. Peck,” 16 
Georgetown Law Journal, 1 (1927) 
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the scope of the contract clause were resolved long before the 
end of his tenure of office. Of that his later cases afford ample 
evidence. Indeed, within two years he had in one of the most 
interesting of his contract cases expanded the contract clause 
even beyond the expressed theories of Hamilton and Paterson 
and had set forth the doctrine that this clause serves, under 
certain circumstances, to prevent a state from exercising one of 
its most necessary powers, that of taxation. The situation pro- 
ducing the strange case of New Jersey v. Wilson has origins 
antedating, among the great contract cases, even those of the 
Dartmouth College controversy. In 1758 the New Jersey colo- 
nial legislature passed an act to give effect to an agreement be- 
tween the Delaware Indians and commissioners appointed by 
the colony. According to this the Indians relinquished their 
claim to all lands within the colony, in consideration of the 
purchase for them of a tract of land on which they might reside 
in the future. In the act it is stipulated that the new tract is to 
be perpetually exempt from taxation by the colony. In 1801 the 
Indians, wishing to move to New York, secured consent of the 
legislature to sell the land. Three years later the legislature re- 
pealed the provision of the act of 1758 granting immunity from 
taxation, and demanded from the new owners the payment of 
regular state taxes. When the resulting cause came before the 
New Jersey Supreme Court,^^ counsel for the defendants argued 
that private laws or charters are contracts,®® that the contract 
here in question had been impaired, since the exemption ran 
with the land and was not personal to the Indians. Counsel for 
the State argued that a perpetual exemption had been given 
only because the Indians were forbidden to alienate the land, 

^ 7 Cranch 164 (1S12). 

^ State V. Wilson^ i Pensington (New Jersey) 300 (1S07). 

^ In support of this position counsel cited Blackstone, Commentaries, I, 85 ; 
II, 345-46. On p. S5 of vol, I Blackstone speaks of the written laws of the king- 
dom and says that the oldest of which there is record is Magna Charta. On 
p. 345 of voi. II he is discussing private acts of Parliament regarding estates and, 
on the next page, grants by the crown. All grants are letters patent, that is, mat- 
ters of public record. There is no statement even tending to support the argu- 
ment of counsel. 



36 CONTRACT CLAUSE OF THE CONSTITUTION 

and that if the provision for non-alienation could be repealed so 
could the provision for tax exemption. Counsel also argued that 
a perpetual exemption from taxes was void. The state court 
followed this argument to the extent of saying that the exemp- 
tion was never distinct from Indian possession. It was granted 
to prevent the seizure of their land for taxes. The reason for 
the exemption having ceased, the exemption no longer existed.^® 
The contract clause is not involved. 

With the reasoning of the state court Marshall flatly dis- 
agreed. He held that the exemption was not simply a personal 
benefit but was annexed to the land, and, although New Jersey 
could have made the release from the exemption a condition of 
the sale, it had not done so. Relying upon the doctrine in 
Fletcher v. Peck, that a state is, under the contract clause, bound 
by its contracts, he held the act of 1804 void.^^ 

In his opinion in the New Jersey case Marshall does not even 
mention the question of policy involved in the issue: May one 
legislature permanently, or for a very long period, bargain away 
the taxing power of the state over a given subject? Taxation is 
not only one of the sovereign powers of any state; it is an in- 
dispensable power. Yet Marshall was so desirous of placing 
limitations upon state legislatures to the end of protecting the 
vested rights of property that he did not even pause to consider 
the handicap to state financial powers that this principle might 
produce. Although, as will later be indicated,^® individual mem- 
bers of the Court have asserted their disagreement with the prin- 
ciple that the power of taxation may be alienated, the doctrine 
of the New Jersey case has never been repudiated by the Court. 

‘®The Court further remarked, “To say, that the purchasers paid more for 
the land than they otherwise would have done, under an expectation that they 
were to be perpetually exempt from a land tax, is paying no compliment to the 
understandings of the enlightened yeomanry of Burlington county.” 

^Some measure of the uncertainty as to the scope of the prohibitions of 
Article I, Section lo, which is found in Fletcher v. Peck is to be found in this 
opinion. The bill of attainder and ex post facto clauses are mentioned along with 
the contract clause, although there is no separate consideration of their applica- 
bility. 7 Cranch 164, at 166. By 1819 they are no longer mentioned in cases of 
this kind. The inclusiveness of the contract clause had come to be accepted. 

^ Infra, 
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But in a ruling handed down seventy-four years later the deci- 
sion regarding the exemption of the particular land involved 
was changed.^® From this case it appears that taxes had been 
assessed and collected on the land since about 1814.®“ Finally 
one of the owners protested the constitutionality of the tax, argu- 
ing that the exemption contained in the original act, as sustained 
by the Supreme Court, could not be repealed by non-user. The 
state argued that New Jersey v. Wilson had been decided with- 
out argument and on an incomplete statement of facts.®^ Jus- 
tice Bradley for the Supreme Court held that since the taxes had 
been paid from 1814 to 1876 the state government was entitled 
to presume a surrender of the exemption. At common law, 
franchises and easements could be lost by non-user for over 
twenty years. Of particular interest is his observation that the 
Court is not disposed to question the earlier case, but that if 
the question were a new one great weight would be given to the 
reasoning of the New Jersey judges, since there is needed the 
clearest legislative expression in order to impair the taxing power 
of the state. 

Even Marshall, however, might have agreed with the last of 
these statements, for its origin is to be traced to his decision in 
Providence Bank v. Billings?^ In 1791 Rhode Island granted 
to certain individuals a charter to carry on a banking business. 
Then, in 1822, a tax was imposed on the paid-in capital of 
banks. The Providence Bank claimed that the state had by this 
tax impaired the obligation of its contract with the corporation. 
Counsel for the bank also relied upon the doctrine in McCul- 

^ Given V. Wright, 117 U. S. 648 (1886). 

*®The Record contains a series of affidavits of assessors and owners who had 
collected and paid taxes over a long period of years, many containing statements 
that they had never heard of any tax exemption until about 1876. 

^The Attorney General of New Jersey argued that the original contract was 
superseded by the statute of 1796 providing that commissioners were to be 
appointed to take charge of the lands and lease them for the benefit of the In- 
dians. Justice Bradley replied that this statute had not been brought to the 
attention of the Court in New Jersey v. Wilson and it would not now decide 
whether a consideration of the statute by the Court in 1S12 would have changed 
the result. 

4 Peters 5x4 (1830), 
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loch V, Maryland of the exemption of government instramen- 
talities from taxation. Marshall ' refused, however, to extend 
either of his doctrines so as to hold this tax invalid. The re- 
linquishment of the power of taxation should never be implied. 
Since the corporate charter merely serves' to give individuality 
to a group, ^^any privileges which may exempt it from the bur- 
thens common to individuals do not flow necessarily from the 
charter, but must be expressed in it, or they do not exist.^^ 
McCulloch V, Maryland is distinguished on the ground that 
the state was there attempting to tax a subject beyond its 
jurisdiction.®^ 

Terrett v, Taylor and the Principles of Natural Justice. 
Shortly after New Jersey v. Wilson comes the puzzling case of 
Terrett v. Taylor?^ Puzzling, because here the Court does not 
apply the contract clause, although in view of the Marshall 
court’s latitudinarian views of that clause it might easily have 
done so, and the case has, in fact, often been cited by the Court 
as a contract case,®^ In the ease the Court, speaking through 
Justice Story, held unconstitutional certain acts of Virginia de- 
nying the title of the Episcopal Church in that state to land 
owned by it, and appropriating those lands to the state. The 
lands were not originally given by the colony or state to the 
church, but by act of 1776 the church’s title was confirmed. 
The Court said: 

But that the legislature can repeal statutes creating private corpora- 
tions, or confirming to them property already acquired under the faith 

4 Wheat. 316 (1819). 

4 Peters at 562. 

decision was anticipated by that in Portland Bank v. Apthorp, 12 
Mass. 252 (1815). Here the Massachusetts court refuses to declare the tax un- 
constitutional, but appears to assume the possibility of a grant of immunity from 
taxation. No reference is made to New Jersey v. Wilson. For a contemporary 
criticism of the decision in Providence Bank v. Billings see Joseph K. Angell and 
S. Ames, Private Corporations (Boston, 1832). Angell had, in 1S27, published a 
pamphlet arguing against the Rhode Island tax. He says that a state must re- 
serve the power to tax when it grants a charter or else the corporation is to be 
considered exempt from future taxes. 

9 Cranch 43 (1815). 

®^See, e.g., Piqua Branch Bank v. Kmoop, 16 How, 369, 389 (1833); Von 



MARSHALL .AND EXPANSION 


39 

of previous laws, and by such repeal can vest the property of such 
corporations exclusively in the state, or dispose of the same to such 
purposes as they may please, without the consent or default of the 
corporators, we are not prepared to admit; and we think ourselves 
standing upon the principles of natural justice, upon the fundamental 
laws of every free government, upon the spirit and the letter of' the 
constitution of the United States, and upon the decisions of most re- 
spectable tribunals, in resisting such a doctrine.^^ 

Which letter and which decisions are not made clear. The act 
of 1776 was not a grant, and evidently even the Marshall court 
was hesitant to call it a contract. But if it was not a contract, 
where in the national Constitution does one find an applicable 
clause? 

Dartmouth College v. Woodward and the Principle that a 
Charter is a Contract, In the February term of 1819 the Court 
decided three great cases, Sturges v. Crowninshield^^ McCul- 
loch v. Maryland^^^ and Dartmouth College v. WoodwardJ^^ 
The second dealt with the powers of the national government 
and the right of the states to tax an instrumentality thereof. 
The first and second dealt with the contract clause, and while 
the very broad implications of the Sturges case were limited 
some eight years later the principle of the Dartmouth Col- 
lege case was to be one of the major factors in the relation be- 
tween government and economic life in the nineteenth century. 
The greatest extension of the contract clause was made when 
contracts to which a state is party, and executed as well as 
executory contracts, were brought within its terms. But it re- 
mains true that in the Dartmouth College case, for the first time, 
a corporate charter was held to be a contract. And that ruling, 
with the rapid growth of the corporate form of industrial or- 
ganization, made possible a breadth of application for the clause 

Hoffman v. Quincy, 4 Wall. 535, 550 (iS6^) ; Pennsylvania College Cases, 13 
Wall 190, 213 (1S72) ; Miller V. New York, 15 Wail. 478, 4S9 (1873). 

'*^9 Cranch 43, 52 (1815). 

®4Wheat. 122 (1S19). 

^^^4 W'beat. 316 (1819). 

4 W'heat. 518 (1S19). 

pp. 48-“52. 
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which would have astonished most, if not all, of those who voted 
for its adoption in 1787 and 1788. 

Several of Marshall’s most influential decisions, paradoxically, 
involved immediately issues of slight or purely local importance. 
In Marbury v. Madison the office at stake was so insignificant 
in power and compensation that a number of those to whom the 
same kind of office had been offered declined to serve.^^ In 
Fletcher v. Peck the decision came many years after Georgia 
had transferred whatever title it had to the lands in question to 
the national government. The Dartmouth College case involved, 
not a financial or industrial corporation, but a small New Eng- 
land college. And not its extinction, simply its control. This 
college, it will be remembered, was chartered by the crown in 
1769, Governor Wentworth signing on behalf of George III. 
Intended primarily as a seminary for the education of youthful 
Indians, it had become a college for white Americans. So far as 
appears, Indians were not excluded, but when the great con- 
troversy developed in 1816 there were no Indians in attendance. 

In 1815, following a schism in the board of trustees and the 
ousting of President Wheelock, son of the founder, the college 
question became involved in New Hampshire politics.^® The 
Republicans sided with Wheelock, the Federalists with the trus- 
tees. A Republican majority in the legislature passed, in June 
of 1816, an act changing the name of the college to Dartmouth 
University, increasing the Board of Trustees from twelve to 
twenty-one members and vesting appointment of the new mem- 
bers in the governor and council, and providing for a Board of 
Overseers, appointed by the governor, with a veto power over 
acts of the trustees. The new authorities proceeded to oust the 
former trustees, to reestablish Wheelock as president, and to 
dismiss the faculty members who remained faithful to the old 
regime. After an appeal to public sentiment the “Trustees of 
Dartmouth College” brought suit against William H. Wood- 

Cranch 137 (1S03). 

Beveridge, Life of Marshall, III, 125. 

Frederick Chase, History of Dartmouth College (1913) ; J. M. Shirley, The 
Dartmouth College Causes (1879) ; Beveridge, IV, ch. V. 
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ward, secretary of the college, who sided with the new adminis- 
tration, for recovery of the college charter, records, seal, and 
accounts. 

In the New Hampshire Court of Appeals the decision went 
against the plaintiffs.^® Although the contract clause argument 
was presented by counsel for the college, it was not greatly re- 
lied upon by them and the state court denied its applicability. 
The contract clause, said Chief Justice Richardson, was “most 
manifestly intended to protect private rights only.” It was not 
intended to limit the power of states over “their own civil institu- 
tions.” A corporation of this kind, “all of whose franchises are 
exercised for publick purposes, is a publick corporation. . . . 
The office of trustee of Dartmouth College is, in fact, a publick 
trust, as much so as the office of governor, or of judge of this 
court.” 

From this decision an appeal was taken to the Supreme Court 
by writ of error. In their argument before that Court, Webster 
and Hopkinson for the college relied mainly upon those prin- 
ciples of justice found in all free governments to which Marshall 
had twice referred in Fletcher v. Peck. But the contract clause 
was not overlooked. Fletcher v. Peck and New Jersey v. Wilson 
were both cited.^® It was essential that the view of the state 
court, that an endowed college is a public institution, and as 
such subject to legislative control, be coxmtered. Much of 
Webster’s argument went to defending the principle that the 
college was “an eleemosynary institution,” a “private charity,” 

^*6$ New Hampshire Rep. 473 (1817). The one comprehensive reprint of the 
pleadings, argument of counsel, and opinions in both state and national courts is 
Timothy Farrar’s Report of the Case of the Trustees of Dartmouth College 
against William H. Woodward (1S19) . 

^^65 New Hampshire Rep. 473, 628-39. Chief Justice also said that it 
would be entirely contrary to sound policy to place control of the institutions 
of learning in the perpetual control of a few self-perpetuating persons {ibid,, 
p. 641). This view, earlier submitted to Jefferson by Governor Plumer, had 
been heartily approved by that exponent of educational reform. See his letter 
to Plumer of July 21, r8i6. 

*®4 Wheat. 518, 590 et seq. In view of Story’s failure to refer directly to the 
contract clause, it is interesting to find Webster saying, “But the case of Terrett v. 
Taylor, before cited, is of all others, most pertinent to the present argument’^ 
p. S91). 
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and therefore entirely dissimilar from a municipal or other pub- 
lic corporation.^® 

After the argument was concluded Marshall announced that 
the members of the Court were of divided opinions and some 
had not formed their opinions and that the cause would be con- 
tinued.®® Before the opening of the next term of Court the un- 
decided had, with the aid of Chancellor Kent, been won over 
to the side of the college. In the meantime the defendants, whose 
cause had been very poorly presented in the hearing of the 
previous year, had retained William Pinckney. He was present 
on the opening day of the term, prepared to move for a reargu- 
ment. But Marshall refused to notice Pinckney, announced 
that the Court had reached a decision, and began to read his 
opinion. 

Doubtless the essential point in which that opinion differs 
from the opinion of Chief Justice Richardson of New Hamp- 
shire is in holding that the college is a “private corporation,” 
an eleemosynary institution, not a public organization subject 
to legislative control.®^ But that is a question which from the 
point of view of American constitutional law is of very limited 
importance. On the other hand, the holding that a charter of 
incorporation is a contract protected against legislative infringe- 
ment by the Constitution is a doctrine which was to be of tre- 

Wheat. 563 et seq. 

Marshall and Washington were for the College, Duvall and Todd against it, 
Livingston and Johnson undecided. Story has usually been classed with the latter 
but Beveridge is of the opinion that he was definitely with Marshall. See Life of 
IV, 255, 257-58, 275. 

“■Marshall agreed with Richardson *‘that the framers did not intend to re- 
strain the states in the regulation of their civil institutions adopted for internal 
government, . . . [the contract clause] was never understood to restrict the gen- 
eral right of the legislature to legislate on the subject of divorces’^ (4 Wheat. 51S, 
at 629). See the same, pp. 634-41, for his defence of the proposition that the 
College is not a public institution. Counsel on both sides had agreed that the 
clause had no applicability to “grants of political power” pp. 562, 600). 

Justice Story qualified his general acceptance of this principle by saying that a 
state could not dismiss an officer appointed for a definite term at a fixed salary, 
as it could not diminish the salary of a judge appointed during good behavior, 
nor could it take away the “private property of a public corporation” {ibid., 
pp. 694-96). For the later application of this principle see infra, pp. 220-23. 
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mendous significance for the development of the corporate form 
of business in this country. It is probable that, as Professor 
Corwin has said, if an industrial or financial corporation had 
been involved in the case, there would have been little doubt on 
the part of bench and bar that the rule of Fletcher v. Peck ap- 
plied."" Even if we agree that the decisive step was taken in 
the earlier case when a contract to which a state was party was 
brought under the contract clause, we should not overlook the 
importance of the later decision. For in Fletcher v. Peck there 
was clearly a contract, although an executed one. Even in New 
Jersey v. Wilson there was a discernable contract between the 
Indians and the colonial government. In the Dartmouth Col- 
lege case it was difficult indeed to see in a charter, granted by 
the crown, a contract, much less one of the sort which could 
possibly have been in the minds of the Framers. Character- 
istically Marshall cites no authorities to prove that a charter is 
a contract. Rather does he rely upon a simplified and inaccurate 
account of the grant of the charter and upon assertion unsup- 
ported by legal authority. 

It can require no argument to prove that the circumstances of this 
case constitute a contract. An application is made to the crown for a 
charter to incorporate a religious and literary institution. In the ap- 
plication it is stated that large contributions have been made for the 
object, which will be conferred on the corporation as soon as it shall be 
created. The charter is granted, and on its faith the property is con- 
veyed. Surely, in this transaction, every ingredient of a complete and 
legitimate contract is made.®* 

But the contributions were made to an existing institution, 
located in Connecticut and known as Moor’s Charity School.®^ 
The trustees of this school knew nothing of the application for 
incorporation, and, when the charter was granted, they were 
indignant about it and regarded the entire scheme as a perver- 

John Marshall and the Constitution^ p. i68* 

""4 Wheat. 627. 

'"'‘See Shirley, The Dartmouth College Causes, pp. 21-4, 415-20; J. F. Orton, 
'^‘Confusion of Property with Privilege: the Dartmouth College Case,” 15 Vir- 
ginia Law Register, 417 (1909). 
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sion of trust and an attempt to deprive them of their powers. 
Marshall said that “the funds of the college consisted entirely 
of private donations,” ignoring the fact that a grant of land 
was at the time made by Governor Wentworth, acting for the 
crown. There were also subsequent grants of land. “This is 
plainly a contract to which the donors, the trustees, and the 
crown . . . were the original parties.” It might, with more 
justification, be said that this was plainly not a contract, since 
none of the essential characteristics of a contract was present. 
It was not a contract but a grant made by the king ex proprio 
motu. If the king had wished to make an irrepealable contract 
with the grantees he could not have done so. Marshall admits 
that the English Parliament could have annulled the charter, 
and concedes that “it is more than possible that the preservation 
of rights of this description was not in the view of the framers 
of the constitution when the clause under consideration was in- 
troduced into that instrument.” However, the first admission 
only gives him an opportunity to say that “the perfidy of the 
transaction would have been universally acknowledged,” and 
the second to enumerate an extremely useful rule of constitu- 
tional construction: 

It is not enough to say that this particular case was not in the mind 
of the convention when the article was framed, nor of the American 
people when it was adopted. It is necessary to go farther, and to say 
that had this particular case been suggested, the language would have 
been so varied as to exclude it, or it would have been made a special 
exception. The case being within the words of the rule, must be within 
its operation likewise, unless there be something in the literal construc- 
tion so obviously absurd, or mischievous, or repugnant to the general 
spirit of the instrument, as to justify those who expound the constitu- 
tion in making it an exception.®® 

There is, he continues, “no safe and intelligible ground” on 
which we can exclude contracts of this kind from the protection 

“4 Wheat. 632. Cf. Shirley, pp. 25 et seq., 419-20. 

®4 Wheat. 643. 

“/Wrf., pp. 643-44, 

“/hid., pp. 644-45. 
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intended to be thrown about legal contracts by the Framers of 
the Constitution. “Why should they be supposed so regardless 
of contracts made for the advancement of literature as to in- 
tend to exclude them from provisions made for the security of 
ordinary contracts between man and man? No reason for 
making this supposition is perceived.” It was not intended to 
leave these eleemosynary institutions, these “donations to edu- 
cation,” to be regulated by legislatures as they might see fit. 
Donors to such institutions assume the security of the organiza- 
tion to which they make gifts to be guaranteed by the act of in- 
corporation. And they are entitled to make this assumption. 

Having come to the conclusion that “this is a contract, the 
obligation of which cannot be impaired without violating the 
constitution of the United States,” Marshall proceeds to find 
that its obligation has been impaired by the acts of the New 
Hampshire legislature. As the crown was bound by the terms of 
the charter dealing with the control of the college, and “could 
have made no violent alteration in its essential terms, without 
impairing its obligation,” so its successor, the government 
of New Hampshire, is limited, and, since the adoption of the 
Constitution of the United States, that limitation is made effec- 
tive by the contract clause of that document. “It results from 
this opinion, that the acts of the legislature of New Hampshire 
. . . are repugnant to the constitution of the United States.” 

Justice Washington’s relatively brief concurring opinion 
adds little to the arguments of the Chief Justice. Story prepared 
a characteristically long and learned opinion in which he ex- 
pressed complete agreement with Marshall’s essential conclu- 
sions — that a corporate charter is a contract, and that a college 
is not a public corporation — but his extensive use of common 
law decisions is no more convincing of the proposition that a 

pp. 646-47. The phrase “provisions made for the security of ordinary 
contracts” is, along with others in Marshall’s writings, indicative of his under- 
standing of the purpose of the contract clause. 

^ Ibid. f p, 6 ^ 0 . 
p. 651. 

Ibid.-, p. 654. 


Ibid., pp. 654-66. 
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contract is made when a charter of incorporation is granted 
th a n Marshall’s simple affirmation to that effect.®^ 

Green v. Biddle and Contracts between States. In Fletcher 
V. Peck the Court held that the contract clause applies to a con- 
tract between a state and a group of individuals, in New Jersey 
V. Wilson to one between a state and an Indian tribe, and in the 
Dartmouth College case to the grant of a charter. But per- 

After instituting “an. inquiry into the nature., rights, and duties of aggregate 
corporations at common law,” he found it to be “one of the most stubborn and 
well settled doctrines of the common law” that unless a power is reserved for the 
purpose the charter of a private corporation cannot be altered or amended with- 
out its consent (referring to Rex v. Passmore, 3 T. R. 199, and cases there cited). 
Applying principles derived from Blackstone, Kyd On Corporations^ Lord Hard- 
wicke, and others, he held that Dartmouth College w^as a private corporation. 
Under common law principles, the visitatorial power, in the absence of specific 
reservation, devolved upon the trustees and was subject to no supervision or 
control save by judicial proceedings in the event of fraudulent misapplication of 
the charter (frequently citing Lord Holt in Phillips v. Bur}^ i Ld. Ray; 5 S. C., 
2 T. R. 346) . He found the charter to be a contract, regardless of the question of 
consideration (citing Blackstone that “a gift, completely executed, is irrevocable”), 
but went on to say that even if consideration were necessary it was present in the 
instant case. To the objection that the contract clause was not meant to apply 
to this type of situation, he replied that “it would be far too narrow a construc- 
tion of the Constitution” to limit the prohibition to private executory contracts. 
“The truth is,” he asserted, “that the government has no power to revoke a 
grant, even of its own funds, when given to a private person, or a corporation, 
for special uses.” The only authority remaining is judicial, to enforce the proper 
use of the grant and suppress frauds. Thus the charter was a contract within 
the purview of the constitutional prohibition, and a very summary examination 
of the acts in question shows that they changed the charter “in many material 
respects,” If the legislature means to claim such an authority, it must be reserved 
in the grant. The charter of Dartmouth College contained no such reservation, 
with the result that the acts of the New Hampshire legislature were necessarily 
unconstitutional and void (4 Wheat- 666-713) . 

There is a very extensive literature on this case. One of the longest and most 
critical is that of J. M. Shirley, The Dartmouth College Causes and the Supreme 
Court (1879). The account of {Life of Marshall^ IV, ch, V) is an ex- 

cellent narrative. Corwin’s discussion {John Marshall and the ConstHution. pp. 
154-72) is brief but incisive. Among the articles on the case the following are 
among the most useful: Charles Doe, “A New View of the Dartmouth College 
Case,” 27 American Law Rev,, 71 (1893)4; 6 Harvard Law Rev., 161, 213 (1S92) ; 
C- H. Hill, “The Dartmouth College Case,” B American Law Rev., 1S9 (1S74) .• 
William Trickett, “The Dartmouth College Case Paralogism,” 40 American Law 
Rev., 175 (1906) ; H. H. Hagan, “The Dartmouth College Case,” 19 Georgetown 
Law Journal, 411 (1931); R- M. Denham, Jr., “An Historical Development of 
the Contract Theory in the Dartmouth College Case,” Michigan Law Rev., 
201 (1909); H. E. Willis, “The Dartmouth College Case, Then and Now,” 19 
St. Louis Law Rev., 183 (1934). 
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haps the most far-fetched, if, as it turned out, the least impor- 
tant, extension of the contract clause was made in Green v. 
Biddle . In that case the Court held that an agreement be- 
tween Kentucky and Virginia could not be violated by the 
former without impairing the obligation of contract. This ap- 
plication of the clause would be no more unreasonable than 
those previously discussed were it not that the second sentence 
following the contract clause in the Constitution provides that 
“no State shall, without the Consent of Congress, . . . enter 
into any Agreement or Compact with another State. . . 

The clause is both a prohibition and a grant of power. The 
compact between Virginia and Kentucky in 1789 involved in 
Green v. Biddle was the first to be made under it, and it, like 
the many subsequent interstate compacts, was authorized by 
act of Congress.®'^ Justice Story, who gave the first opinion in 
the case, must have been aware of this congressional act and its 
constitutional significance, but he makes no direct mention of 
it. In Justice Washington’s opinion, following a re-hearing, the 
act is referred to.®® However, the Court seemed to find the en- 
forcement of a compact, or a contract (“the terms compact and 
contract are synonymous” ®®), a more satisfactory position than 
the enforcement of an act of Congress. In another case decided 
in 1831 involving this compact no mention is made of the rele- 
vant congressional statute.’’® However, as will be pointed out in 
the next chapter, it was only a few years before the Court came 
to realize that interstate compacts could more properly be dealt 
with under the constitutional clause applying to them, and to 
them only. 

The Bankruptcy Cases. The first case under the contract 
clause of the Marshall period in which a contract between pri- 

Wheat- i (1S23). 

Article I, Section 10. 

Statutes at Large, 1S9. This was the act admitting Kentucky into the 

Union. 

8 Wheat. I, 8s el seg. 

^ Ibid., p. 92. 

™ Hawkins v, Barney^s Lessee, 5 Pet. 457 (1831), 
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vate individuals was involved is Sturges v. Crowninshield'^^ in 
1819. Here was involved the validity of a New York bank- 
ruptcy act as it applied to a contract of debt made before the 
law was passed. The Constitution gives to Congress the power 
to enact “uniform laws on the subject of bankruptcies through- 
out the United States.” Marshall gave to this the reasonable 
interpretation that, although Congress might enact one or more 
such statutes which would by their nature exclude state legis- 
lation on the subject, xmtil it did so the states were free to regu- 
late “such cases as the laws of the Union may not reach.” 
Congress at that time had not exercised its power so as to cover 
the field, and the states were free to legislate on the subject 
so long as their bankruptcy statutes were not in violation of the 
contract clause. In considering this issue Marshall discusses at 
greater length than he had been accustomed to do the purpose 
of that clause. He notes that counsel have pointed out that the 
states had long held to the practice of enacting laws for the re- 
lief of insolvent debtors and that if the convention had intended 
to proscribe such laws it would have mentioned them. The con- 
tract clause, counsel contended, was included to prevent laws 
allowing debtors to pay in depreciated currency or other less 
valuable property, or to postpone the time of payment, or to pay 
in installments.’’® Marshall finds this argument unconvincing. 
The Framers intended not to forbid a specific kind of law but to 
establish a principle, a principle that contracts must not be in- 
terfered with by legislative activity.’® There seems to be no 
conclusive evidence to indicate that the Framers were opposed 
to bankruptcy legislation, or ever contemplated its inclusion un- 
der the prohibition of the contract clause,” and the validity of 
the decision rests solely upon the argument that the wording of 

■^4 Wheat. 122 (1819). 

Article I, Section 8, cl, 4. 

^^4 Wheat. 122, 195 (1819). 

Inf raj p. 102. 

^4 Wheat. 122, 198-99, 202. 

Ibid. j p. 204. 

Farrand, Records, II, 447 ; Federalist, no. 42 ; Hamilton, Opinion as to the 
Constitutionality of the Bank of the United States (1791) . 
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the clause is general in nature and must be held to apply to all 
interferences with contractual obligations. Even Marshall, 
however, allows an exception. Bankruptcy laws which do no 
more than discharge the person of the debtor, i.e., abolish im- 
prisonment for debt, and leave the obligation to pay in force, 
were not intended to be prohibited.’'® Of course, the general 
prohibition to which Marshall so often calls attention makes no 
such limitation, but doubtless the Framers would not have ob- 
jected to Marshall’s liberality here. 

In the Sturges case the New York bankruptcy act was held 
invalid as it applied to a contract made before the passage of 
the law. Marshall’s opinion, however, contained a general con- 
demnation of such statutes which would seem to apply to cases 
where the law was in existence at the time of entering into the 
contract. And in a case decided immediately afterward, the 
Chief Justice, in an opinion of three sentences, merely said that 
“the circumstances of the state law, under which the debt was 
attempted to be discharged, having been passed before the debt 
was contracted, made no difference in the application of the prin- 

“It seems scarcely possible to suppose that the framers of the constitution, 
if intending to prohibit only laws authorizing the payment of debts by install- 
ment, would have expressed that intention by saying ‘no state shall pass any law 
impairing the obligation of contracts*’ No men would so express such an inten- 
tion. No men would use terms embracing a whole class of laws, for the purpose 
of designating a single individual of that class. No court can be justified in re- 
stricting such comprehensive words to a particular mischief to which no allusion 
is made. 

“The fair, and, we think, the necessary construction of the sentence, requires 
that we should give these words their full and obvious meaning. A general dis- 
satisfaction with that lax system of legislation which followed the war of our 
revolution undoubtedly directed the mind of the convention to this subject. It 
is probable that laws such as those which have been stated in argument, pro- 
duced the loudest complaints, were most immediately felt. The attention of the 
convention, therefore, was particularly directed to paper money, and to acts 
which enabled the debtor to discharge his debt otherwise than was stipulated 
in the contract. Had nothing more been intended, nothing more would have been 
expressed. But, in the opinion of the convention, much more remained to be 
done. The same mischief might be effected by other means. To restore public 
confidence completely, it was necessary not only to prohibit the use of particular 
means by which it might be effected, but to prohibit the use of any means by 
which the same mischief might be produced” (4 Wheat. 122, 205-06). 
p, 203. 
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ciple.” However, in that case a discharge was sought under 
the law of a state different from that in which the contract -was 
made, and the decision was subsequently limited to apply to that 
situation. Not until the extremely important case of Ogden v. 
Saunders in 182 7 did the Court rule squarely upon the validity 
of a bankruptcy law enacted before the contract was made. It 
sustained the law, but only over the emphatic dissent of the 
Chief Justice, a dissent concurred in by Justices Duvall and 
Story. This is the only constitutional decision during his thirty- 
four years as Chief Justice in which Marshall was one of the 
minority. If his point of view here had been that of the ma- 
jority, the decision, unless later reversed, would have been as 
great a limitation upon state legislative power as any of his 
period, perhaps the most sweeping. Indeed it might have given 
to the Court a power of supervision over legislation under the 
contract clause comparable with that developed late in the cen- 
tury under the due process clause. 

The four members of the majority, Washington, Johnson, 
Thompson, and Trimble, wrote separate opinions, although 
there is little disagreement among them. They agree in saying 
that the Sturges decision must be confined to the case of con- 
tracts previously made, and that McMillan v. McNeill, in spite 
of the sweeping statement attributed to Marshall by the re- 
porter, applies only to discharge under the laws of a state differ- 
ent from that in which the contract was formed.®^ With this the 
Chief Justice agreed.®® The general position taken by the ma- 
jority, one with which Marshall completely disagreed, is that 
a statute in effect at the time a contract is formed is “the law of 
the contract,” “a part of the contract,” and therefore cannot 
be held to impair its obligation. By classing together bills of 
attainder, ex post facto laws, and laws impairing the obligation 

®°McMinan v, McNeill, 4 Wheat. 209, 212-13 (1819). 

®^i2 Wheat. 213 (1S27). 

pp. 234, 271, 272, 293, 314-13. 
p, 333. 

Washington, J., ibid., at 259. See also Thompson, J., at 299, and Trimble, J., 
at'32:7. 
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of contracts the intent of the Constitution “becomes very ap- 
parent.” It is, said Justice Johnson, “a general provision against 
arbitrary and tyrannical legislation over existing rights, whether 
of person or property.” The community is as much entitled 
to set bounds to “the will of the contracting parties” in regard to 
insolvency as “in the instances of gaming debts, usurious con- 
tracts, marriage, brokage bonds, and various others.” Justice 
Trimble expressed the fears of the majority at the prospect of 
holding laws like the present one invalid when he said; “The 
construction . . . would, as I think, transform a special limi- 
tation upon the general powers of the States into a general 
restriction.” 

This was precisely what Marshall desired, although he denied 
that such an interpretation did violence to the intentions of the 
Framers. To the contrary, he insists that “the general language 
of the clause is such as might be suggested by a general intent 
to prohibit state legislation on the subject to which the language 
is applied.” The construction of the majority would “convert 
an inhibition to pass laws impairing the obligation of contracts, 
into an inhibition to pass retrospective laws.” The Framers 
of the Constitution did not intend to have the clause so limited. 
If they had, they would have used appropriate words. “Those 
laws which had effected all that mischief the Constitution in- 
tended to prevent, were prospective as well as retrospective in 
their operation.” 

Perhaps because he is aware of the weakness of his argument 
from the intentions of the Framers, he asserts the existence of 
the obligation of contract independent of the work of the state.®^ 
This is inconsistent with his view in Sturges v. Crowninshield, 

Ibid.y at 286. He goes on to express it as his opinion that the ex post facto 
clause was erroneously limited to criminal legislation. It should be applied to 
civil legislation as well. 

^Ibid„p. 289. 

^ Ibid., p. 322. 

^Ibzd.,p.3S^- 
/did., pp. 355-56. 

^Ibid.,p.3S1- 

'^Ibid., pp. 344, 3 SS-S 6 . 
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where he said, “A contract is an agreement in which a party 
undertakes to do or not to do a particular thing. The law binds 
him to perform his undertaking and this is, of course, the obliga- 
tion of his contract.” Marshall wished to give the broadest 
possible protection to contracts under the constitutional clause, 
and, if that clause be limited, he was prepared to rest his case 
upon appeal to the immutable laws of nature. In a state of 
nature, he asserts, man had the right to acquire property and 
to enjoy its fruit. “Individuals do not derive from government 
their right to contract, but bring that right with them into soci- 
ety.” Similarly the obligation is intrinsic, not conventional. As 
the rights of property are natural, so are they inalienable. Con- 
sequently no just government may interfere with them except- 
ing as it substitutes legal remedies for personal force and as 
it regulates or prohibits mischievous agreements.®® Had this 
case come to the Court a few years earlier he might have had 
his way and made the obligation of contract as inclusive as the 
later interpretation of liberty of contract under the due process 
clause. But by 1827 a majority of the Court was unwilling 
to go so far, and the first great restriction upon the scope of 
the clause was set forth over the stout opposition of the Chief 
Justice. 

The Later Contract Cases of the Marshall Period. Ogden v. 
Saunders proved to be a turning point in contract clause deci- 
sions in another sense. Up to the time of this case there had 
been only one decision under the contract clause in which the 

Wheat. 122, 197 (1S19). 

12 Wheat, 346-47. 

After the Court had decided that a bankruptcy law was valid as to con- 
tracts made after the passage of the law, so far as concerns citizens of the state 
under whose law the discharge was obtained, the question of its applicability to 
a contract made with a citizen of another state, and where the certificate was 
pleaded in the courts of another state or in the federal courts, was argued. After 
this argument a new majority, consisting of the old minority plus Johnson, held 
that the law could not be constitutionally applied. 12 Wheat. 358. 

^^Goszler v. Georgetown, 6 Wheat. 593 (1821). I am omitting from this 
generalization the case of Owings v. Speed, 5 Wheat. 420 (1820), because there 
the state law complained of was enacted in 17S8, and since the Constitution did 
not go into effect until 1789, the Court could not consider the statute under the 
contract clause. 
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act complained of was sustained. After that decision there were 
nine contract cases, but in none was a statute held to be un- 
constitutional.®® The expansion of the contract clause under 
Marshall ended with the failure of his attempt to give to its 
words a prospective as well as a retrospective meaning. The 
cases subsequently decided involved, with but one exception, 
the application of principles set forth in the remarkable series 
of opinions written between i8io and 1827. The exception was 
a case of future importance, for in it Marshall began the process 
of limiting one of his own most important doctrines. Provi- 
dence Bank V. Billings involved the power of a state to tax a 
bank which it had chartered. As has been pointed out above, 
Marshall held in this case that the relinquishment of the power 
of taxation should never be implied, and that the grant of a 
charter serves only to give individuality to a group so that any 
burdens to which individuals are subject are not removed ex- 
cept by express grant. 

Opposition to the Court's Interpretation of the Contract 
Clause. Almost every one of Marshall’s opinions dealing with 
the obligation of contracts met with strong, if not abusive, 
opposition. But this opposition is far more indicative of an 
attachment to state “sovereignty” than to a far-sighted under- 
standing of the economic significance of the Marshallian prin- 
ciples. It is true that most of the unpopular decisions of this 
period were cases disposed of under tlie contract clause, but 
merely because that was the provision of the Constitution under 
which state action was most frequently held invalid. Because 
of its numerical importance in later decades we are apt to for- 
get that in Marshall’s thirty-four years there were only two 

The other contract cases of the Marshall period were: Satterlee v. Matthew- 
son, 2 Pet. 3S0 (1S29) ; Jackson v. Lamphire, 3 Pet. 2S0 (1830); Providence 
Bank v. Billings, 4 Pet. 514 (1830) ; Hawkins v. Barney^s Lessee, 5 Pet. 457 
(1831); Lessee of Livingston v. Moore, 7 Pet. 469 (1S33); Watson v. Mercer, 
8 Pet. 88 (1S34) ; Mumma v. Potomac Co., 8 Pet. 281 (1S34) ; Mason v. Haile, 
12 Wheat. 370 (1827) ; Beers v. Haughton, 9 Pet. 329 (1835). All excepting one 
or two of these which involve minor points of jurisdiction are considered in 
Part 11 . 

^"^4 Pet. 514 (1830). Supra, p. 37. 



54 CONTRACT CLAUSE OF THE CONSTITUTION 

cases in which state statutes were held contrary to the com- 
merce clause. Cases like Cohens v. Virginia and McCulloch 
V. Maryland^^ are found grouped with Green v. Biddle and 
Sturges V. Crowninshield in speeches denouncing the Court. The 
fact seems to be that opposition to the Court, at least in Mar- 
shall’s time, was aroused by any decision tending to derogate 
from the independence of the states, and that opposition to the 
contract clause decisions was merely one aspect of this, although 
probably the most important one. And it is significant of the 
spirit behind the opposition to the Court’s rulings that A^ew 
Jersey v. Wilson and the Dartmouth College decision, both 
cases of the greatest economic significance, aroused less interest 
and resulted in less criticism than any of the other major cases 
of the period. 

There was already a good deal of opposition to the Supreme 
Court when Fletcher v. Peck was decided. The decision in this 
case was “highly unwelcome to the people” and “fell with a 
stunning shock upon the State-Rights politicians and enhanced 
their hostility towards the judicial power.” It was received 
with violent opposition from the Representatives of Georgia in 
Congress. A furious fight raged for four years over measures 
designed to compromise with the Yazoo claimants. In the course 
of these debates tire Court was frequently bitterly attacked, and 
often on the basis of its contract decisions in particular. Ran- 
dolph denounced the decision in the House and George M. 
Troup of Georgia called it a pronouncement “which the mind 
of every man attached to Republican principles must revolt 
at.”“® 

On January 20, 1813, a bill was before the House to pay the 
Yazoo claimants. Troup instantly took the floor and delivered, 
as Beveridge calls it, “such an excoriation of the Supreme Court 

Wheat. 264 (1821). 

4 Wheat. 316 (1819). 

Beveridge, Lije of Marshall^ HI, 595. 

Warren, The Supreme Court in United States History ^ I, 397. 
nth Cong., 2d Sess., 1881. 

/hid., p. 1882. 
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as never before was or has since been heard in Congress/^ 
Referring to Fletcher v. Peck, Troup said: 

Two of the speculators combined and made up a fictitious case, a 
feigned issue for the decision of the Supreme Court. They presented 
precisely those points for the decision of the Court which they wished 
the Court to decide, and the Court did actually decide them as the 
speculators themselves would have decided them if they had been In 
the place of the Supreme Court. . . . 

It is this decision of the Judges which has been made the basis of the 
bill on your table — a decision shocking to every free government, 
sapping the foundations of all your constitutions, and annihilating at 
a breath the best hope of man. 

That the representatives of the people may corruptly barter away 
their rights is a monstrous and abhorrent doctrine which must startle 
every man in the nation, that you ought promptly to discountenance 
and condemn. 

Why ... do the judges who passed this decision live and live un- 
punished? . . . The foundations of the Republic are shaken and the 
judges sleep tranquilly at home.^^^ 

Although the other states ^^did not entertain the same resent- 
ment at the Court’s decision in Fletcher v. Peck which was felt 
in Georgia,” still it is interesting to notice that Beveridge 
believes Troup ^^expressed the sentiments of the vast majority of 
the inhabitants of the United States.” 

Nine years later, in 1819, the important Dartmouth College 
case was decided, but slight notice seems to have been taken of 
it at the time. At the time of its decision “its importance was 
not at all realized.” The Federalist papers in Boston praised 
it, and the Republican papers almost completely ignored it. In 
New Hampshire the press divided on political lines, with the 
Republican papers opposing the decision. But in the South and 
West practically no attention was paid to it.^^^ 

of Marshall, Illy 

Annals, i2tb Cong., 2d Sess„ 856-59; see also Annals, iiih Cong., 3d Sess., 
414 et seq.; 12th Cong., 2d Sess., 856, 1069; 13th Gong., 2d Sess., 1858 et seq. 

WsLvren, The Supreme Court, l, 3gg. 

Life of Marshall, III, 599. 

"""Warren, I, 4 S 7 . 

I, 4S9”90- 
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Lack of interest in the Dartmouth College case may be in part 
due to the fact that but two weeks later came the decision in 
Sturges V. CrowninsMeld, which aroused much more interest. 
Due to indefinite phraseology of the opinion, a general misun- 
derstanding spread throughout the country that a state had no 
power to pass any form of bankrupt or insolvent law. The de- 
cision thus construed “took the States and the profession by 
surprise” and gave “much alarm to many persons.” Un- 
certainty and uneasiness were expressed by many contemporary 
newspapers.^^® The decision “aroused great excitement” and 
“alarmed those who had been using State insolvent laws to avoid 
payment of their debts, while retaining much of their wealth. 
It also was unwelcome to the great body of honest, though im- 
prudent, debtors who were struggling to lighten their burdens 
by legislation.” Referring to this decision, Beveridge says, 
“in his opinion in that case, Marshall used language that also 
applied to contracts made after the enactment of insolvency 
statutes; and the bench and bar generally had accepted his 
statement as the settled opinion of the Supreme Court. But so 
acute had public discontent become over this rigid doctrine, so 
strident the demand for bankrupt laws relieving insolvents, at 
least from contracts made after such statutes were enacted, 
that the majority of the Supreme Court yielded” in Ogden v. 
Saunders}^^ 

During the litigation in Green v. Senator Johnson of 

Kentucky led a bitter attack on the Court. He denounced the 
invalidating of state laws, most of them under the contract 
clause. He used the decision in this case as his strongest weapon 
— “an instance of judicial interference with state laws which, 
indeed, at first glance appeared to have been arbitrary, auto- 
cratic, and unjust,” as Beveridge describes the decision.^^® 

Warren, I, 494. 

Niles Register, February 27, 1819. 

^Warren, I, 494 et seq. 

Beveridge, Life of Marshall, IV, 218. 

^^Ibid., IV, 480. 

IV, 374-75. 
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Senator Johnson examined the historical reasons for includ- 
ing the contract clause in the Constitution, “in order to under- 
stand perfectly well the mystical influence” of the provision.^^® 
He finds it never was intended to affect such legislation as the 
Kentucky land system. It does not justify the federal courts in 
annulling measures of public policy “which the people have 
solemnly declared to be expedient.” The decision in Green 
V. Biddle prostrates the deliberate course which Kentucky has 
pursued for almost a quarter of a century, “and affects its whole 
landed interest. The effect is to legislate for the people; to 
regulate the interior policy of that community, and to establish 
their municipal code as to real estate.” 

This is despotism. “I see no difference, whether you take this 
power from the people and give it to your judges, who are in 
office for life, or grant it to a King for life.” The time is over- 
ripe to check this judicial usurpation. Laws of eight states 
have already been struck down by the national judiciary 

He proposed limitation of jurisdiction, removal by joint ad- 
dress of both houses of the legislature, limited term of office, or 
the possibility of appeal from judicial decisions to some body 
“who shall be responsible to the elective franchise.” A year 
later Johnson proposed that the Supreme Court be increased to 
ten, with concurrence of seven justices necessary to invalidate a 
state or national law.^^® 

After the re-argument in Green v. Biddle, the Kentucky laws 
were again declared unconstitutional, this time by Justice Wash- 
ington. Justice Story in the first decision on this case had not 

Annals, 17th Cong., ist Sess., 96-8. For his criticism of New Jersey v. Wil- 
son, see the same, p. 88. 

^Ubid., p. 103. 

Ibid., p. 104. 
p. 108. 

Georgia, Fletcher v. Peck; Pennsylvania, United States v. Peters; New 
Jersey, New Jersey v. Wilson; New Hampshire, Dartmouth College v. Wood- 
ward; New York, Sturges v. Crowninshield; Maryland, McCulloch v. Maryland; 
Virginia, Cohens v. Virginia; Kentucky, Green v. Biddle. It is interesting to note 
that five of these eight cases were decided under the contract clause. 

Annals, 17th Cong., ist Sess., 1x3 

^Annals, iSth Cong., ist Sess,, aS. 
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specifically used the contract clause as the basis for his judg- 
ment, but Washington now placed the opinion squarely upon 
that provision. 

Kentucky promptly answered. Governor John Adair in a 
message to the legislature declared that the decisions in this 
litigation struck at “the right of the people to govern them- 
selves.” Resolutions were passed by heavy majorities hinting 
at forcible resistance to the mandate of the Court.^-^ However, 
the resentment gradually subsided. 

Referring to Satterlee v. Matthewson, argued in 1829 on the 
basis of the contract clause, Warren says, “It was particularly 
for its decisions on this clause of the Constitution that Southern 
and Western Congressmen, and even Van Buren of New York 
and Holmes of Maine had assailed the Court in the Senate, 
three years before, and again this year.” 

Early Reservation Clauses. One of the most surprising fea- 
tures in the history of the contract clause is that the first 
statutory provisions reserving to the states the right to amend 
or repeal charters of incorporation precede the first cases in- 
terpreting the contract clause. The Dartmouth College ruling 
that a charter is an inviolable contract, together with Story’s 
suggestion that the states could rescind or alter charters pro- 
viding they had reserved that right in advance, led, sooner or 
later, to the widespread adoption of such clauses in statutes or 
constitutions. But even before 1819, and indeed before 1810, 
some clauses of the kind are to be found. Chief Justice Parsons 
of Massachusetts had said in 1806 that rights vested in a corpo- 
ration could not be taken away unless the legislature had re- 
ceived that power in the act of incorporation.^^® Just how early 
such reservation clauses appear in special acts of incorporation 

XXV, 203-05. 

XXV, 261, 275-76; XXXIX, 228-29. 

^Warren, The Supreme Court, 11 , 169. See the debate in the Senate, April 7, 
10, 11-14, 1826, in the course of which Van Buren condemned the Court’s in- 
terpretation of the contract clause, “a brief provision which had given to the 
jurisdiction of the Court a tremendous sweep” 19th Cong., ist Sess.). 

Supra i p. 20. 
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is not certain, but they may be found at least as early as 1805 
in Virginia.^^'^ And the Massachusetts General Manufacturing 
Law of 1809 provides in Section 7 “that the Legislature may 
from time to time, upon notice to any corporation, make further 
provisions, and regulations for the management of the business 
of the corporation, and for the government thereof, or wholly 
to repeal any act, or part thereof, establishing any corporation 
as shall be deemed expedient.” Clauses of general applica- 
bility appear to have been exceptional for many years to come, 
as much because all charters were granted by special act as be- 
cause the legal principles of the subject had not been made 
clear. But reservation clauses in special acts of incorporation 
were adopted in a number of states. 

These first clauses, so far as has been discovered, do not de- 
pend upon state court decisions denying the right to alter or 
repeal charters, although Parsons’ dictum may have been partly 
responsible for the Massachusetts statute. Certainly they were 
not the result of Marshall’s interpretation of the contract clause. 
It would be more accurate to say that his interpretation came 
from the same attitude which produced the belief that such 
clauses are necessary; that is, the principle of the sanctity of 
vested rights. It was Marshall’s achievement to incorporate 
this doctrine into the law of the Constitution, employing for that 

See the Act to Incorporate the Virginia Marine Insurance Company, passed 
January 31, 1805 (Shepherd’s Statutes at Large of Virginia from 1702-1806, III, 

13s). 

Laws of Massachusetts, May session, 1S06, to January session, 1S09, p. 467. 
the Connecticut acts incorporating the Derby Fishing Company, 
Connecticut Acts and Laws, May session, 1808, p. 815, and the Ocean Insurance 
Company, ibid,, October session, 1818, p. 323. See also p. 336. A general reserva- 
tion clause was adopted in New York in 1827, See Revised Statutes of New York 
(1829), I, 6qo (pt. I, ch. XVIII, tit. Ill, sec. 8). For the Pennsylvania act of 
1836, see Purdon’s Digest of the Laws of Pennsylvania (6th ed., 1841), p. 187. 
The earliest reservation clause in a state constitution was apparently that in Dela- 
ware in 1831. Article 11 , Sec. 17, of the constitution of that year provided that 
‘‘No act of incorporation, except for the renewal of existing corporations, shall 
be hereafter enacted without the concurrence of two-thirds of each branch of the 
legislature, and with a reserved power of revocation by the legislature.” The 
widespread adoption of constitutional clauses reserving this power comes after 
about 1850. See p. 84, below. 
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purpose the obligation of contract clause. But as Hamilton’s 
opinion of the validity of the Georgia repeal act of 1796/®° as 
well as Marshall’s opinion in Fletcher v. Peck, clearly shows, 
this achievement was accomplished by a process of writing the 
“first principles of natural justice and social policy” into a clause 
intended to have a limited, relatively specific meaning. The be- 
lief of the propertied classes that it was morally wrong to repeal 
or alter a legislative grant w’as made a part of the supreme law 
of the land. This gave to the early reservation clauses a specific 
constitutional justification which they did not have at the time 
of their adoption. And as the number of charters of incorpora- 
tion increased and the implications of the Marshall decisions 
became clearer, it became the rule rather than the exception to 
avoid the restrictions imposed by those decisions through the 
adoption of reservation clauses in general incorporation statutes 
and constitutional provisions. That process, however, had only 
begun at the end of Marshall’s chief justiceship. 

Contract Clauses in State Constitutions. One should not 
jump to the conclusion that the adoption of reservation clauses 
by the states is indicative of a pervasive opposition to the 
judicial interpretation of the contract clause. It has been 
pointed out that even the most unpopular of contract decisions 
were attacked more because of local dislike of a national veto 
power over state legislation than because of fear of the prin- 
ciples therein given expression. That Marshall’s interpretation 
of the contract clause did fit in with the prevailing economic 
and political thought of the years of democratic development 
is made evident by the adoption of contract clauses in state 
constitutions. This process began in 1790 when Article IX, 
Section 17, of the Pennsylvania constitution prohibited the leg- 
islature from passing “any law impairing contracts.” The ex- 
ample of that state was followed by Kentucky in 1792 and 
Tennessee in 1796. Thus before Marshall became Chief Justice 
three states had clauses similar to, or in the case of Tennessee 
identical with, that of the national Constitution. These clauses 

^ Supra, p. 21. 
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were included in the articles devoted to the bill of rights. By 
the end of Marshall’s term nine additional states had adopted 
clauses of the same kind.^®^ Several of these states were formed 
from the old Northwest Territory, but in no case was the con- 
tract clause of the Ordinance of 1787 made the pattern for the 
clause in the state constitution. Rather was the more inclusive 
terminology of the national Constitution followed.^®® And as in 
the Pennsylvania, Kentucky, and Tennessee constitutions the 
contract clause was, with one exception, included in the bill of 
rights. The exception is Virginia, where the Declaration of 
Rights of 1776 was reenacted in its original form and the con- 
tract clause was included in the article dealing with the legis- 
lature. The prohibition against impairing the obligation of 
contracts is obviously viewed as one of those restrictions upon 
governmental power which serve to protect the most valuable 
rights of the citizen. The protection of the rights of property was 
to the constitution makers of nineteenth-century America as im- 
portant a part of the function of a democracy as the protection 
of traditional civil rights — freedom of speech and of the press, 
freedom of religion, a fair trial in open court before a jury, the 
right to assemble and petition, and the like. The adoption of 
reservation clauses indicates a widespread desire to retain the 
power to regulate grants to corporations, but it is not evidence 
of a desire to curtail the power of the courts in the protection 
of what were viewed as the legitimate rights of private property. 

In the order of adoption the states were Ohio, Indiana, Mississippi, Illinois, 
Alabama, Maine, Missouri, Virginia, and Michigan. 

^®^The first constitutions of Indiana and Illinois had ^‘validity” in place of 
“obligation,” but the latter term was substituted in their second constitutions. 
Perhaps the greatest variation from the national model in the period is the clause 
in the Missouri constitution: “That no ex post facto law, nor law impairing the 
obligation of contracts, or retrospective in its application can be passed” (Art. 
XIII, Sec. 17). 



CHAPTER III 


TANEY AND THE CONTINUANCE OF THE MARSHALL 
TRADITION 

The Character of the Taney Period. It is one of the generally- 
accepted dogmas of American constitutional history that Chief 
Justice Taney and his Court -were concerned with the protection 
of the public interest rather than the rights of private property. 
“Jacksonian judges from agrarian states broke down the his- 
toric safeguards thrown around property rights by the letter of 
the Constitution and the jurisprudence of John Marshall.” ^ 
The judges appointed between 1829 and 1861 were, with the 
exception of Curtis, a Whig, all Democrats. Some of them came 
from agrarian states. Doubtless one would a priori expect to 
find the Democratic appointees to the Court little disposed to 
carry on the extreme Federalism of Marshall so far as the pro- 
tection of vested interests is concerned. These were years of 
many humanitarian reforms, and the continued democratization 
of state constitutions. But the decisions of the Court do not 
bear out the theory that the Democratic judges of these years 
broke down the previously erected safeguards to property rights. 
Leaving out of account the slavery cases, where there is neither 
the possibility of comparing the Marshall and the Taney Courts, 
nor the likelihood that the latter will be accused of failure to 
give protection to property rights, most of the decisions involv- 
ing the rights of private property came under the contract 
clause. And the simple fact is that the contract clause was a 
more secure and a broader base for the defence of property 
rights in 1864 than it had been in 1835. 

It is true that there had been two or three decisions imposing 
restrictions upon the application of the clause, but only one of 

^Charles A. and Mary The Rise oj American Civilization (1927), I, 

689. See also the similar characterization of Taney^s work as Chief Justice by 
Louis B. Boudin in Encyclopaedia of ike Social Sciences, XIV, 509. 
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these, the doctrine of strict construction in the Charles River 
Bridge case, represents anything approaching a major break 
with the Marshall tradition.^ It, curiously enough, was probably 
suggested to Taney by opinions of the Marshall period. Fur- 
thermore its influence was not felt until after Taney’s death. 
The other limitations are of very minor importance, and against 
them are to be set off several extensions. But the Taney period 
is not properly classified either as an era of contraction or one 
of expansion of the contract clause. Rather is it one of consoli- 
dation and application. With very few exceptions, the contract 
clause principles of Marshall were those of Taney, and during 
his chief justiceship the clause was applied much more fre- 
quently and to a wider variety of subject matter. The propor- 
tion of cases involving this clause in which statutes were held 
unconstitutional is almost exactly the same in the two periods. 
Where there had been but eight such cases in Marshall’s thirty- 
four years there were eighteen in Taney’s twenty-eight. It is 
granted that such statistics may mean very little, but an exam- 
ination of the decisions will afford ample evidence that they are 
not misleading. In taking up the cases of the Taney period 
those which represent some contraction of the Marshall doctrine 
will be first considered. 

Strict Construction of Public Grants. Of the cases which 
may be said to reflect Taney’s desire to uphold the power of the 
state rather than the property rights of individuals the Charles 
River Bridge case is the most important.® Because the decision 
came in Taney’s first term many people have assumed that the 
opinion can be taken as a complete and accurate indication of 
his attitude. This decision is, however, far from being the 
whole story, and, although it does represent a modification of 

^Frequently this case, sometimes a single sentence from Taney’s opinion in it, 
is cited as adequate evidence that the Taney Court reversed the Marshall Court’s 
interpretation of the contract clause. The sentence usualty quoted is, “While the 
rights of private property are sacredly guarded, we must not forget that the com- 
munity also have rights, and that the happiness and well being of every citizen 
depends on their faithful preservation.” ii Pet. 420, 548 (1837). 

® Charles River Bridge v. Warren Bridge, ii Pet. 420 (1837). 
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the more extreme Marshall point of view, it does not represent 
a break with the tradition of the Marshall Court. 

The Charles River Bridge was privately owned and operated 
as a toll bridge for profit. Incorporated in 1785, its franchise 
had been extended in 1792, and had a number of years to run 
when, in 1828, Massachusetts incorporated the Warren Bridge 
Company. The latter was authorized to build and operate a 
toll bridge within a few rods of the Charles River' Bridge, and 
it was provided that after a short period of time the Warren 
Bridge should become a free bridge and a part of the public 
highway. There was nothing in the charter of the Charles River 
Bridge Company to the effect that its grant was exclusive. But 
it was apparent that a toll bridge so close to a free bridge could 
not possibly be successful. The Supreme Judicial Court of 
Massachusetts having rejected the pleas of the first company 
that its charter right was infringed, appeal was taken to the 
Supreme Court. Counsel for the plaintiff relied principally upon 
the contract clause, as that clause had been interpreted during 
the Marshall period. But Taney, speaking for the Court, held 
that the state had not given the Charles River Bridge Company 
an exclusive charter. There was no contract to the effect that 
another bridge, free or toll, would not be established near by. 
Public grants or franchises are to be strictly construed. Nothing 
passes by implication.^ In support of this principle Taney cites 
the partially relevant English rule for the construction of stat- 
utes as recently set forth in Stourbridge Canal v. Wheely,^ the 
entirely relevant statement of Marshall in the Providence Bank 
case,® as well as the expositions of the rule for the construction 
of public grants in Beaty v. Lessee oj Knowler and United 
States V. Arredondo? So far as the statement of principle is 
concerned Taney does little more than repeat the Beaty opinion: 
“a corporation is strictly limited to the exercise of those powers 

*ii Pet. 420, S44 ei 5eg. (1837). 

® 2 Bam. & Adol. 793 . 

^ Supra, p. 2^. 

4 Pet. 152 (1830). 

®6 Pet, 691^ 738 (1832). See also Jackson v. Lamphire, 3 Pet. 280, 2S9 (1830). 
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which are specifically conferred on it. . . . The exercise of the 
corporate franchise, being restrictive of individual rights, can- 
not be extended beyond the letter and spirit of the Act of In- 
corporation.” ® It is probable that Marshall, although he had 
concurred in Justice McLean’s opinion in that case, as well as 
Justice Baldwin’s opinion in the Arredondo case,^® would have 
disagreed with Taney’s application of the principle in the 
Charles River Bridge situation.^^ But neither that difference 
of application nor the publicity attaching to the Taney opinion 
can be taken as evidence of a genuine break with the traditions 
of the Marshall Court. 

There were relatively few cases in the Taney period in which 
the principle of the Charles River Bridge case was applied. In 
these decisions there is clear evidence that the rule for the con- 
struction of public grants set forth in 1830, 1832, and 1837 was 
to be given effect. There is no indication of an animosity toward 
the rights of private property. Rather was the Taney Court 
desirous of so construing the grants to public utilities as not to 
stifle the development of new methods and new channels of 
commerce. This was as much in the interests of private in- 
vestors as of the public welfare. And it was situations of this 
kind that Taney had in mind when he spoke of an interpreta- 
tion which would shackle new means of transportation in order 
to give protection to the old canals and turnpikes. 

Of the four cases, those involving tax exemptions excluded. 

Pet. 152, 168 (1830). Taney refers to these cases in his opinion, ii Pet. 
420 at 546. 

“ “Public grants convey nothing by implication ; they are construed strictly 
in favor of the king.” 6 Pet. 691, 738 (1832). 

In the Providence Bank case Marshall had said that a power “'which may 
in e^ect destroy the charter, is inconsistent with it; and is impliedly renounced 
by granting it. Such a power cannot be exercised without impairing the obliga- 
tion of the contract.” 4 Pet. 314, 360-61 (1830). Justice Stor>^ dissenting in the 
Charles River Bridge case, argued that a grant of this kind carries the necessary 
implication that the legislature will do nothing to destroy or essentially impair 
the franchise. An act taking away the opportunity for collecting tolls does im- 
pair the right of the company and violates the contract clause, ii Pet. 420, 583- 
650. Justice Thompson concurred in this dissent. Justice McLean argued that 
the case should be dismissed for want of jurisdiction. 

Pet. 420, 55 t“ 53 * 
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in which the rule of strict construction is most clearly applied 
between 1837 and 1864 two had to do with ferries. In the first 
the Court ruled that an Illinois act of 1819 did not give an ex- 
clusive franchise.^*^ In the second an act of the Iowa Terri- 
torial legislature granting the right to conduct a ferry across 
the Mississippi and stipulating that no county court should 
authorize the establishment of another ferry was held not to be 
an exclusive franchise. The early act forbids the county offi- 
cials from authorizing new ferries, but did not attempt to limit 
the future exercise of this power by the state. A third case 
involved the construction of a railroad franchise. Here the 
grant was an exclusive one so far as concerns the right to carry 
passengers between Richmond and Fredericksburg. This was 
held not to prevent another road from being granted the right 
to carry freight between the two cities, nor to prevent another 
road from crossing and running parallel to the first road^s tracks 
for part of the distance. A case decided in Taney’s last term 
presents a situation similar to that envisaged by Taney in his 
Charles River Bridge opinion. New Jersey authorized the con- 
struction of a railroad viaduct or bridge inside the area which, 
by a ninety-nine-year franchise to a toll bridge company, was to 
be free of other bridges. The Court sustained the new grant on 
the grounds that the viaduct could not carry the kind of traffic 
using a toll bridge, and therefore the rights of the proprietors 
of that structure were not infringed by the subsequent grant 
any more than they would be by the grant of a ferry franchise 
within the area. 

Eminent Domain, Aside from the principle of strict construc- 
tion the main limitation upon the contract clause in the Taney 
period is the doctrine of the inalienability of the right of eminent 
domain. This question seems not to have been discussed in any 
of the cases arising during the reign of Chief Justice Marshall. 

V. County of St. Clair, 8 How. 569 (1850). 

Fanning v. Gregoire, 16 How. 524 (1853). 

Richmond, Fredericksburg and Potomac R. R. Co. v. Louisa R. R. Co., 
13 How. 71 (1851). 

Bridge Proprietors v. Hoboken Co., i Wall. 116 (1S64). 
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It has, however, been recognized since the first term of the 
Court under Chief Justice Taney, even though a case directly 
involving the issue did not come before the Court for over ten 
years. In their arguments in the Charles River Bridge case 
Dutton for the original grantee, and Davis for the later grantee, 
concede that property held under a grant from the state may be 
taken by authority of the state, if it provide compensation for 
the taking.^’^ There is some confusion in the discussion because 
of the use of “eminent domain” in several senses. Webster at- 
temps to clarify its meaning and to limit it to the taking of 
property for public use with compensation, but he then goes on 
to make the very curious statement, “Nor is it true that the Leg- 
islature may not part with a portion of its right of eminent 
domain. Thus in Wilson’s case, the right to tax lands in the 
state of New Jersey was surrendered by the Legislature.” 

Chief Justice Taney appears quite correctly to believe that 
the question of eminent domain is irrelevant to the decision of 
the case and makes only the slightest of references to it.^** In 
the dissenting opinions of Justice McLean and Justice Story 
there is no discussion of the point, but both concede the power 
of the state to take property for public use, if compensation is 
made.^® 

The issue was squarely before the Court for the first time in 
Wesf River Bridge Company v. Dix?^ The state of Vermont 
had granted the privilege of maintaining a toll bridge over the 
West River to a company for one hundred years. Long before 

Peters 420, 455, 4665 505 (1837). Indeed Greenleaf declared that the 
power of eminent domain could not be bargained away by any legislative enact- 
ment. See Beekman v. Saratoga & Schenectady R.R., 3 Paige (N. Y*) 45 (iS3i> 
for an early state opinion sustaining this principle. 

II Peters, p. S35- He is referring to New Jersey v. Wilson, 7 Cranch 164 
(1815), a case having to do with the power of taxation. Another cloudy state- 
ment of the alienability of eminent domain is found near the beginning of this 
argument {ibid,^ P-SiS). 

^‘^ii Peters 542. This is in connection with the original grant of the bridge 
charter after the taking of the ferry franchise “by virtue of its [the staters] 
sovereign powers and eminent domain.’^ 
pp. 567, 63S, 641 et 

^^6 How. 507 (1848). 
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this period had expired the legislature, desiring to construct a 
through public highway, provided for the taking of the bridge 
on payment of compensation. Webster, for the bridge com- 
pany, contended that the contract clause limits even the power 
of eminent domain,^^ but only Justice W^ayne agreed with that 
point of view, and he wrote no dissenting opinion. The Court 
held tliat the power of eminent domain does not interfere with 
the inviolability of contracts, for all contracts are made subject 
to that power. A franchise stands in no better position than any 
other property.^® 

Private Contracts. Debtors' Relief Legislation. It has been 
pointed out that not one of the contract cases of the Marshall 
period involves the kind of legislation which the contract clause 
was presumably intended to prohibit. Virtually all of the stat- 
utes of this kind — stay laws, laws permitting payment of debts 
in some kind of property other than money, or the issuance of 
uncovered paper currency — stopped, at least temporarily, with 
the adoption of the Constitution in 1789.®^ Although acts of 
similar nature began to reappear as early as 1808,®" it was not 
until 1843 that a case involving their constitutionality was de- 
cided by the Court. During the Taney period there are four 
cases in which such statutes were held void. Taney, who gave 
the opinion in the first and most frequently cited of these cases, 
was undoubtedly carrying on the point of view both of the 
Framers and of Marshall, even though the former had a none 
too clear conception of the scope of the contract clause, and the 
latter never had an opportunity to pass upon a law of the kind. 
The statutes involved in the Taney period decisions were less 

““‘'If the provision of the Constitution, which forbids the impairment of con- 
tracts, does not extend to the contracts of the State governments, and they are 
left subject to be destroyed by the eminent domain, then there is an end of 
public faith’’ p. 5x7). 

Woodbury, J., concurring, not only agreed that property could be so taken, 
but reiterated his opinion that public contracts do not come under the contract 
clause (ihfd., p. 539) . 

“^For a historical and comparative survey of legislation of this kind see A. H. 
Feller, “Moratory Legislation: A Comparative Study,” 46 Harvard Law Rev.y 
1061 (1933). 

^®See the list in Feller, Appendix I, at pp. 1081 et seq. 
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open infringements of the sanctity of private contracts than 
most of those of the years before 1787. These acts do not at- 
tempt to abolish the debt, to reduce it, nor to permit payment 
in depreciated currency or some form of property other than 
money. They do attempt to postpone or stay the time of execu- 
tion or of actions for the foreclosure of mortgages, to permit 
payment in installments, to extend the time of redemption, or 
in some other way to make the burden of the debtor easier. In 
a great many instances they affect the remedy rather than the 
debt itself. Consequently a large proportion of the cases deal- 
ing with such statutes involve discussions of the principle stated 
by Marshall in Sturges v. Crowninshield, that the remedy may 
be modified, so long as the contract is not impaired. 

The classic case on the subject, Bronson v. Kinzie^^ involved 
the validity of two Illinois statutes enacted in February 1841. 
The first gave to mortgagors the privilege of redeeming property 
sold on foreclosure by repaying the purchase money with inter- 
est at ten per cent. By the second act it was provided that no 
judicial sales should be made unless two-thirds of the appraised 
value should be bid for the property. Both acts were given a 
retrospective application. The mortgage under which Bronson 
sought foreclosure on the property of Kinzie was made before 
the acts were passed, and provided that if default should be 
made in the payment of the principal or interest it should be 
lawful for Bronson to sell the mortgaged premises at auction 
and to convey the same to the purchaser. Chief Justice Taney 
for the Court held this attempt on the part of Illinois to change 
the terms of the contract to be an unconstitutional impairment 
of contract. He agreed that it is within the power of the state 
to change the remedy upon such contracts, and to make the 
changes applicable to past as well as future contracts. The 
new remedy may be less convenient than the old, and may 
render the recovery of debts “more tardy and difficult. . . . 
Whatever belongs merely to the remedy may be altered accord- 
ing to the will of the State, provided the alteration does not im- 


How. 31 1 (1S43). 
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pair the obligation of contract.”®'^ If that effect is produced, 
it matters not whether it is accomplished by acting on the 
remedy or directly on the contract. When a mortgagor is given 
an equitable estate for a year, there is such a modification of 
the contract against the interests of one party as undoubtedly to 
impair its obligation. The statute attempting to alter the con- 
ditions of sale, directly in contradiction to the covenant in the 
contract, materially interferes with the rights of the mortgagee.^® 

This opinion does little more than say that the change in the 
remedy must, in the opinion of the Court, be a reasonable one.®® 
It is not a case to end all cases on the subject. Rather does it 
make it necessary for the Court to enter upon a long process of 
pricking out a line between the reasonable and the unreason- 
able. Only a survey of the relevant cases can make it possible 
to determine whether this line-pricking method has been pro- 
ductive of definite and easily applicable principles. 

McCracken v. Hayward , decided the year after Bronson v. 
Kinzie, involved the second of the statutes before the Court in 
that case. In holding the act invalid, when given a retrospective 
application, the Court simply reaffirms the earlier decision. An 
Indiana statute of 1841 requiring that mortgaged property 
should not be sold to satisfy the debt unless a bid of one-half 
of the appraised value be received was declared invalid, when 
given a retrospective application, in Lessee oj Gantly v. Ewing?^ 
Again there is no definition of a reasonable change in remedy, 

^ I How. 311, at 316 (1843). 

^ Justice McLean dissented on the ground that the statutes did no more than 
alter the remedy, and all contracts are entered into with “a supposed knowledge 
by the parties that the lawmaking power may modify the remedy” {ibid.j pp. 322, 

330). 

^ Cf. the statement in Green v. Biddle, 8 Wheat, i, 17 (1S23) that a remedy 
may not be so altered “as materially to impair the rights and interests of the 
owner,” 

How. 608 (1844). 

'*^3 How. 707 (1845). Justice Catron said that “The new remedy, prescribed 
by the act of 1841, changed the contract. . . . If the Legislature could make 
this alteration in the contract, and in the decree enforcing it, so it could declare 
the property should bring its entire value, or that it should not be sold at all; 
thereby impairing, or defeating the obligation under the disguise of regulating 
the remedy” p. 717). 
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but simply a declaration that this new requirement was, under 
the guise of changing the remedy, an attempt to place new and 
material restrictions upon the substance of the contract. In 
Howard v. Bugbee the Court condemned an Alabama statute 
of 1842 authorizing a judgment creditor of a mortgagor, at any 
time within two years after the sale under a mortgage, to re- 
deem the property on pa3dng the purchase price, interest, and 
charges. Justice Nelson relies entirely upon the cases just dis- 
cussed and makes no attempt to add to what had been said in 
them. 

The subsequent application of the principles stated in these 
opinions will be considered in a later chapter. But it may be 
remarked here that cases of this kind have been few in num- 
ber, and that the rule in Bronson v. Kinzie remained as the 
settled doctrine of the Court, at least until 1934.®® 

Tax Exemption. The stay law cases are only a small minority 
of those in the Taney period in which the Court ruled adversely 
to state legislation. There are fourteen cases involving con- 
tracts to which states were parties, and in them the influence of 
Marshall, rather than the intentions of the men of 1787, is ap- 
parent. Six of these had to do with grants of exemption from 
taxation. They are, that is to say, the fruit of Hew Jersey v. 
Wilson.^^^ The principle enunciated in that case was never re- 
pudiated by the Court, although it was more than once sharply 
criticized by dissenting justices. In an early case of the Taney 
period, Armstrong v. Athens Countyf^ Justice Catron relied 
upon a very strict construction of the contract in question to 
sustain the tax. Indeed, it would seem that the Court would 
have been more nearly in the spirit of Hew Jersey v. Wilson had 
it disallowed this tax.®’’ It should not be concluded from this 

24 How. 461 (1861). 

Jw/m, p.:' 109. ' 

"■'‘There are actually nine such cases, but in several instances two or more 
decisions involved the same statute. 

Cranch 164 (1812). 

' ih'.Pet, 281 ;(i842).^' 

The tax was on lands granted to Ohio University in 1804, which lands were 
to be tax exempt. The University could rent them and demand a further rent 
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one case in the Taney period that the Court abandoned the early 
Marshall doctrine in favor of the broad view of state powers 
which is perhaps derivable from the Providence Bank case. 
Only three years later it unanimously held invalid a tax by 
Maryland on the shares of stock in banks chartered by the 
state.®® Here it appeared that by an act of 1812 the state had 
prolonged the charters of the banks and specified that, in return 
for contributions toward the building of the Cumberland Road, 
the banks would be subject to no further tax burdens during 
the continuance of the charters. The Court construed this to 
exclude all forms of taxation, and not merely those upon the 
franchise of the bank.®® 

The argument that the state may not, under the guise of a 
permanent exemption from taxation, surrender its sovereignty, 
was for the first time faced squarely in Piqua Branch of the 
State Bank v. Knoop*^ In the statute under which the bank 
was chartered it was provided that the bank should pay the 
state a certain percentage of its profits, this to be in lieu of all 
other taxes. A later act provided that the capital stock of banks 
should be taxed in the same way as other personal property. 
The state argued that the provision in the earlier act was only 
a rule prescribing the method of taxation and not a contract. 
The majority of the Court held, however, that the provision was 
a contract and its obligation had been impaired by the later act. 
In refuting the argument against surrender of sovereign power, 
Justice McLean said that the state is exercising, not bartering 
away, its sovereign rights when it makes a contract. To deny 

which was not to exceed the state tax on land similarly located. In 1826 the 
University was given power to sell the lands. The later tax was justified by the 
Court on the ground that prior to 1826 the University received a substitute for 
a tax which would ordinarily be paid to the state. New Jersey v. Wilson was 
distinguished on the ground that the consideration for the exemption in that 
instance was not limited to the period during which the Indians held the land. 
For another example of construction favorable to the grantor see Philadelphia, 
etc. R.R. V., Maryland, 10 How. 376 (1850). 

Gordon v. Appeal Tax Court, 3 How. 133 (1845). 

This decision was later modified. See The Delaware Railroad Tax, iS Wall. 
206 (1S74) ; Shelby County v. Union & Planters’ Bank, 161 U. S. 149 (1896). 

How. 369 (1853). 
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to the states the power to make a binding contract regarding 
taxation would be to deny to the state a power “essential to the 
discharge of its functions as sovereign.” The decision as to 
what is to be taxed and what exempt is a question of policy and 
not of power. When a state, in order to induce the founding of 
banks, provides for one kind of contribution or tax, it is exer- 
cising its sovereignty. The Constitution only takes away the 
sovereign power to annul such a contract. Chief Justice Taney 
concurred in the result but not in the unconvincing reasoning of 
the majority. Justices Campbell and Daniel believed that there 
was no contract of exemption, and Justice Catron disagreed 
flatly with the Court’s defence of the possibility of a permanent 
exemption.^^ 

That the Court was still far from unanimous in its views on 
this subject is illustrated by the diversity of opinion in Ohio 
Life Insurance & Trust Co. v. Debolt.^^ A bare majority of the 
Court found that an act of 1851 taxing insurance companies 
and banks at the same rate as other property was taxed in the 
state did not impair the obligation of a contract contained in 
this company’s charter which had provided that no higher tax 
should be imposed on the company than on banks.^® Chief Jus- 
tice Taney, after finding no impairment here, argues that a legis- 
lature may bind a successor by a grant of tax immunity only if 
the state constitution confers on it this power. He believes that 
the Ohio constitution does allow such contracts to be made. 
Justice Catron reiterates his previously stated argument against 
the validity of tax exemptions. Justice Daniel similarly says 
that he cannot agree with the “suicidal doctrine” that a legisla- 

his dissenting opinion Justice Catron asserted: ^That according to the 
Constitution of all the States of the Union, and even of the British Parliament, 
the sovereign political power is not the subject of contract so as to be vested in 
an unrepealable charter of incorporation, and taken away from, and placed be- 
yond the reach of future legislatures; that the taxing power is a political power 
of the highest class, and each successive legislature having vested in it, unim- 
paired, all the political powers previous legislatures had, is authorized to impose 
taxes on all property in the state thatits constitution does not exempt*” i6 How. 
at 404. 

16 How. 416 (1853). 

Justices Curtis, Nelson, McLean, and Wayne dissented. 
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ture may permanently bind its creators, the people, by a grant 
of tax exemption. 

There were to be six more cases involving the taxation of 
banks by Ohio during the next eight years and in all of them 
the act under examination was held to be an impairment of the 
obligation of contract.'** In the first of them. Dodge v. Woolsey, 
the general issues for the series are made clear. The act of 
1845 under which several Ohio banks were organized provided 
that the bank should pay 6 per cent of its profits to the state in 
lieu of all taxes to which the bank or its shareholders would 
otherwise be subject. The constitution of Ohio was changed in 
1851 to provide for imiform taxation of moneys and credits and 
the taxation of the property of corporations the same as that of 
individuals. When the legislature in 1852 passed an act taxing 
the banks otherwise than as provided in the act of 1845 the 
banks contended that the later act impaired the contract made 
at the time of incorporation. 

In this, as in the other cases which followed, the Court is 
faced with three questions: (i) Is the later form of taxation in 
conflict with the original agreement? (2) Did the constitution 
in existence in 1845 allow the legislature to bargain away the 
taxing power? (3) If it did, could the people change the con- 
stitution so as validly (under the Federal Constitution) to de- 
stroy existing exemptions? In each instance the Court found 
that the subsequent act impaired the original contract. It like- 
wise found that the Ohio constitution in existence in 1845 al- 
lowed the legislature to make a contract limiting its taxing power 
for the future. And finally, it held that no change of a state 
constitution can validate an act otherwise contrary to the Consti- 
tution of the United States. In the three cases decided in 1855 
Justices Campbell, Catron, and Daniel dissented on tlie grounds, 
first, that there was no contract of exemption, but rather that 
the rate of taxation was, under the act of 1845, alterable by the 

“Dodge V. Woolsey, i8 How. 331 (1855) ; Mechanics’ and Traders’ Bank v. 
Debolt, 18 How. 380 (1855) ; Mechanics’ and Traders’ Bank v. Thomas, 18 How. 
384 (1855); Jefferson Branch Bank v. Skelly, I Black. 436 (1861) ; Franklin 
Branch Bank v. Ohio, i Black. 474 (1861) Wright v. Sill, 2 Black. 544 (1862). 
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legislature, second, that even if such a contract existed the people 
should be able to change it by a change in their constitution. It 
is to be remarked that Chief Justice Taney was with the ma- 
jority. In the decisions of i86i and 1862 the Court unani- 
mously declared the acts in question to be unconstitutional on 
the authority of the Piqua Branch Bank cases and those subse- 
quently decided. 

After these decisions of the Taney period it became impossible 
to induce the Court to reverse the principle of New Jersey v. 
Wilson, Occasionally a justice has, in a dissenting opinion, ex- 
pressed the view earlier stated by Justice Catron, and the 
Court has sometimes expressed the view that it might not hold 
that a legislature could alienate the taxing power if it were not 
bound by precedent, but the precedent has been followed."*® 

State Regulation of Banks, In addition to the tax cases there 
are a number of cases during the Taney period in which the 
rights and powers of state chartered banks were under consider- 
ation. These decisions do not represent any very significant ex- 
tension of the principles of the contract clause, but they do 
indicate that the Taney Court was not uniformly disposed to 
sustain state banking laws, for in three of these cases the statutes 
were declared invalid. In the first of these. Planters^ Bank v. 
Sharp Taney dissented, presumably on the construction of 
the original grant to the bank.^® The majority of the Court 
found that a Mississippi act of 1840 took from a bank the 
power of discounting bills of exchange which right it had had 

^^See, e.g., the opinion of Justice Miller in Washington University v. Rouse, 
8 Wall. 439, 443 (1S69), in which he said, “We do not believe that any legisla- 
tive body, sitting under a state constitution of the usual character, has a right to 
sell, to give or to bargain away forever the taxing power of the State.” This 
dissent was concurred in by Chief Justice Chase and Justice Field. 

In The Delaware Railroad Tax, 18 Wall. 206, 226 (1874) , Justice Field said, 
“If the point were not already adjudged it would admit of grave consideration 
whether the legislature of a state can surrender this power of taxation, and make 
its action in this respect binding upon its successors, any more than it can sur- 
render its police power or its right of eminent domain.” See also the statement 
in Wilmington and Weldon RR. v. Reid, 13 Wall. 264, 267 (1S72) . 

^"6 How. 301 (1S4S). 

'^®This is the basis for the dissents of Justices McLean and Daniel. The Chief 
Justice wrote no opinion. 
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under its charter of 1830. In Woodruff v. Trapnall*^ a closely 
divided court held that Arkansas had unconstitutionally at- 
tempted to repudiate her undertaking to accept the notes of a 
state-owned bank. The agreement to receive such notes consti- 
tuted a contract between the state and the holders of notes in 
circulation at the time of the repeal act. Curran v. Arkansas 
likewise involved statutes regulating the affairs of a bank of 
which the state was sole stockholder. This bank was chartered 
in 1836 and suspended specie payments in 1839. A series of six 
laws enacted between 1843 ^.nd 1849 were held by the Supreme 
Court to have withdrawn the assets of the bank so as to impair 
the obligation of the contract between the bank and its creditors. 
The fact that the state was sole owner did not permit the diver- 
sion of the bank’s assets to the state until all of the contractual 
obligations of the bank had been met. 

Contracts between States and Other Governmental Agencies. 
It has been pointed out that the Marshall Court erroneously 
applied the obligation of contract clause to interstate compacts.®^ 
This mistake was corrected during the Taney period. In Poole 
V. Fleeger^^ a compact between Kentucky and Tennessee, ac- 
cepted by Congress, was dealt with under the appropriate con- 
stitutional clause. And when the original Kentucky-Virginia 
compact, involved ia Green v. Biddle , came before the Court 
in the Wheeling Bridge case the Court made no reference to 
the obligation of contract clause. Instead it said that this com- 
pact had become “a law of the Union.” Perhaps this may be 
termed a limitation of the contract clause, but it is neither a 
limitation upon the powers of the Court nor a discarding of tra- 
ditional safeguards to private property. Certainly it is in entire 
accord with the letter and intent of the Constitution.®® 

^°io How. 190 (1851). Justices Catron, Daniel, Nelson, and Grier dissented. 

“is How. 304 (1853). Justices Catron, Daniel, and Nelson dissented. 

^ Supra, p. 46. 

“11 Pet. 18S (1837). 

“8 Wheat. I (1823). 

“Pennsylvania v. Wheeling, etc. Bridge Co. 13 How. 518, 565 (1851). 

“For the interpretation of the interstate compact clause see the study hy 
Felix Frankfurter and James M. Landis, “The Compact Clause of the Constitu- 
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If the Taney Court saw fit to deal with interstate compacts 
under the compact rather than the contract clause that was not 
because it was averse to holding that the latter could be applied 
to intergovernmental agreements. It was during this period that 
the Court, for the first time, applied this clause to contracts be- 
tween the states and the federal government. The earliest cases 
of this kind grew out of internal improvements financed by the 
federal government or of land grants to aid the states in con- 
structing improved means of transportation. The great Cum- 
berland Road, from Cumberland in Maryland to Wheeling on 
the Ohio River, was constructed at federal expense with the con- 
sent of the states through which it passed. Since no funds for 
the maintenance of the road were provided, it soon fell into dis- 
repair. The states immediately concerned agreed to take over 
and maintain the road, on condition that they be allowed to 
collect tolls from those using the road. Ohio, through which the 
road had been extended, agreed that “no toll shall be received 
or collected for the passage of any stage or coach conveying the 
United States mail, or horses bearing the same, or any wagon 
or carriage laden with the property of the United States. . . .” 
Pennsylvania agreed “that no toll shall be received or collected 
for the passage of any wagon or carriage laden with the prop- 
erty of the United States. ...” A few years later an act of 
Pennsylvania provided that vehicles carrying the property of 
the United States should thereafter be exempt only in propor- 
tion to the amount of property in such carriage belonging to the 
United States, and that mail coaches or stages carrying passen- 
gers or goods should pay half toll upon such mode of convey- 
ance. The Court found that this was a violation of the 
agreement, an attempt to require the federal government to bear 
part of the expense of upkeep when it was expressly stipulated 
that it should hereafter bear none.®® Attorney General Nelson 


tion — A Study in Interstate Adjustments,’’ 34 Yale Law Journal 685-758 
(1925). There is a valuable appendix containing a list of all of the interstate 
compacts to 1925, and a bibliography of other writings on the subject. 
®’Searight v. Stokes, 3 How. 151 (1845). 
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argued that this was a tax upon a federal instrumentality,®’' but 
this was not the basis of the decision. Indeed all of the parties 
seem to have assumed the relevance of the contract clause and 
the decision turned upon the interpretation of the contract. 
Chief Justice Taney uses the terms contract and compact inter- 
changeably, and although he says that a contract of this kind 
should not be construed as if it were one between private per- 
sons,®® he has no hesitancy in applying the constitutional clause 
intended by the Framers to protect contracts between indi- 
viduals.®® The similar tax imposed by Ohio was held to be an 
impairment of contract in a case decided a little later in the 
same term.®® Again the only point at issue appears to be the 
interpretation of the contract. 

It has been pointed out that both sides in the Dartmouth Col- 
lege case agreed that if the college were a public corporation its 
regulation could not be restrained by the contract clause.®^ The 
assumption that contracts between states and their political 
subdivisions are not contracts within the protection of the obli- 
gation of contracts clause of the Constitution has not subse- 
quently been questioned by the Court. During the Taney period 
it was applied in two cases. In East Hartjord v. Hartjord Bridge 
Company , the Court ruled that where a town is granted the 
right to operate an enterprise, even though it be one ordinarily 
operated by private persons, the grant is not a contract within 
the meaning of the constitutional prohibition, but a “public 
law.” The case involved the validity of an act repealing the 
right to operate a ferry, but from the opinion it w'ould appear 

"3 How. 159. 

How. 167. 

Justice McLean dissented, not because he believed the contract unenforce- 
able, but because he believed that the difference between the Pennsylvania and 
the Ohio agreements left the former free to tax the mails. Justice Daniel dis- 
sented, arguing that the Federal Government has ho power to construct internal 
improvements. By building the road they acquired no rights. They could not 
claim exemption on a road they did not and do not control. 

'^‘‘Neil, Moore & Co. v. Ohio, 3 How, 720 (1845). Here only Daniel, J., dis- 
sented. In Achison v. Huddleson, 12 How. 293 (1851) , a Maryland tax of the 
same effect was held invalid by a unanimous Court, 
pp. 41-42. 


10 How. 51 1 (1850). 
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that the control over the most vital powers of government was 
in question. And although it had been held that franchises of 
this kind might be permanently granted to private corporations, 
Justice Woodbury, who spoke for the Court, finds that a state 
could not make a permanent grant to a local government “with- 
out destroying all legislative sovereignty, and checking most 
legislative improvements and amendments, as well as super- 
vision over its subordinate bodies.” 

During the Marshall period no case arose involving the bear- 
ing of the contract clause upon appointments to public office. 
Justice Story, in his concurring opinion in the Dartmouth Col- 
lege case, expressed the view that a state could not dismiss an 
officer appointed for a definite term at a fixed salary.®^ On the 
other hand, Justice Woodbury, concurring in West River Bridge 
v. Dice, said that the position of public officers, so far as the lim- 
itations of the contract clause are concerned, is like that of 
municipal corporations.®® Three years later the Court sustained 
a Pennsylvania statute shortening the term, decreasing the 
stipend, and changing the method of selection of canal commis- 
sioners.®® Justice Daniel conceded that the “promised compen- 
sation for services actually performed and accepted may 
undoubtedly be claimed,” but he also said that neither the ten- 
ure nor the selection of the public officers of a state can con- 
stitute an obligation upon the state under the contract clause of 
the Constitution. 

Judicial Decision and the Impairment of Contract. Where 
the Fourteenth Amendment prohibits the states from depriving 
“any person of life, liberty, or property without due process of 
law,” Section lo of Article I provides that “no state shall . . . 
pass any . . . law impairing the obligation of contracts.” It 
is consequently unconstitutional for a state acting through any 
agency to deprive a person of due process. It is necessary for 
a state to pass a law in order to violate the contract clause. A 

“/62U, p. 534. 

4 Wheat. 519 at 694. 

‘^"’6How. 507,548 (1848). 

Butler V. Pennsylvania, 10 How. 402 (1851). 
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state court’s action in deciding that a contract was not validly 
made, or has expired, could not ordinarily be the basis for in- 
voking Section lo. Article I, of the Constitution. If that deci- 
sion involved the interpretation or review of a state statute, the 
situation might be very different. Under certain circumstances, 
later to be discussed,®’^ the action of the state court could be re- 
viewed in the federal courts. And it is not entirely clear that in 
fact the court has invariably adhered to its own principle that 
a state judicial decision cannot impair a contract. 

It has been pointed out in connection with the cases involving 
tax exemptions that the Court declared that it would not always 
follow the decisions of the state courts as to the existence of a 
contract. The Supreme Court has reserved to itself the final 
authority to determine whether a contract existed, the nature of 
its obligations, and whether a state law has impaired these obli- 
gations. In Piqua Branch of the State Bank v. Knoop^^ Ohio 
Life Insurance and Trust Co. v. Debolt, and Jefferson Branch 
Bank V. Skelly the Court determined for itself the validity of 
a state law which had, by a state court, been held contrary to 
the state’s constitution. By holding that the law had been con- 
stitutionally made the Supreme Court found that a valid contract 
had existed, and had been impaired by subsequent legislation. 
The contract was not impaired by the decision of the state court 
but by the statutes adopted after the contracts had been made. 
If there had been no subsequent legislation, there would have 
been no right of appeal from the decision of the state court to 
the Supreme Court under the contract clause. But in Gelpckev. 
Dubuque a decision of Taney’s last term as Chief Justice, the 
Supreme Court overruled a state court’s decision concerning the 
validity of a municipal bond issue. Here there had been no sub- 
sequent legislation which could be said to have impaired the 
contract. The decision and its sequels indicate a strong desire 

ch. XI. 

“*16 How. 369 (1853) . 

16 How.:. 41.6 (18,53).'' 

Black 436 (1S61)., 

Wall. 15? 5 (1S64). 
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to protect the interests of foreign bond holders against the 
wishes of certain communities to avoid payment of their obliga- 
tions, but the constitutional justification for the decisions has 
never been entirely clear. 

In 1857 the city of Dubuque, Iowa, acting under legislative 
authorization, issued bonds in aid of a railroad. This action of 
the city was in accordance with several decisions of the Iowa 
Supreme Court. In 1862, however, that court reversed its pre- 
vious decisions and held the bond issue to be contrary to the 
state constitution. An action was brought in the federal district 
court for the Iowa district, and from its decision the case was 
taken to the Supreme Court on writ of error That Court re- 
fused to accept the contention of counsel for Dubuque that the 
federal courts should follow the latest adjudications of the state 
courts as to the meaning of their own constitution.. “It cannot 
be expected,” said Justice Swayne, “that this court will follow 
every such oscillation, from whatever cause arising, that may 
possibly occur. The earlier decisions, we think, are sustained 
by reason and authority.” This case, he continued, and two 
similar ones in another state, stand out “in unenviable solitude 
and notoriety.” And however they may affect the future, they 
“can have no effect upon the past.” He quotes with approval 
the dictum of Chief Justice Taney in the Debolt case, “The 
sound and true rule is, that if a contract, when made, was valid 
by the laws of the state as then expounded by all the depart- 
ments of the government, and administered in its courts of jus- 
tice, its validity and obligation cannot be impaired by any 
subsequent action of legislation, or decision of its courts altering 
the construction of the law.” This principle applies when 
there is a change in the interpretation of the state constitution 
by a state court. Justice Swayne concedes that “it is the settled 
rule of this court in such cases, to follow the decisions of the 
state courts. But there have been heretofore . . . as doubtless 

'^“Gelpcke v. Dubuque, i Wall. 175 (1864). 
pp. 205-06. 

Ohio Life Insurance and Trust Co, y. Debolt, 16 How. 416, 432 (1S53). See 
also Rowan v. Runnels, 5 How. 134 (1847). 
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there will be hereafter, many exceptional cases. We shall never 
immolate truth, justice, and the law, because a state tribunal 
has erected the altar and decreed the sacrifice.” 

In a vigorous dissenting opinion Justice Miller said that the 
majority opinion was “accompanied by language as unsuited to 
the dispassionate dignity of this Court, as it is disrespectful to 
another Court of at least concurrent jurisdiction over the matter 
in question.” He insisted that there was no “question of the 
obligation of contracts, or the right to enforce them.” To 
assume that a contract had existed and was about to be violated 
by the Iowa court is to beg the question in dispute. It is im- 
pliedly conceded that if the bonds had been issued after the re- 
cent state court decisions they would be held invalid. After an 
examination of the relevant precedents he concludes that the 
Supreme Court has taken a step in advance of anything pre- 
viously decided on this subject, a step “in the direction of a 
usurpation of the right, which belongs to the state courts, to 
decide as a finality upon the construction of state constitutions 
and state statutes.” 

The application of the Gelpcke rule came after the death of 
Taney but the equivocal use of the contract clause in that 
decision is a not unfitting conclusion to the classic era of the 
clause’s history. It marks the end of the period of expansion, a 
process carried so far that here the relevance of the clause is 
denied while its doctrine is employed. Truly this is a decision 
“which it took the Court a good while to explain.” 

Opposition to Contract Clause Decisions in the Taney Period. 
After about 1830 there was relatively little opposition to the 
contract clause decisions of the Supreme Court. It was, with 
rare exceptions, following accepted principles. There were, how- 
ever, some cases which resulted in renewed and bitter criticism. 

I Wall. 175 at 206-07. 

Ibid., p. 209. 

Ibid, ^ p. 210. 

Ibid., p. 220. 

Infra, 

^’Holmes, J., dissenting, in Muhlker v. N. Y. & Harlem R.R. Co., 197 U. S. 
544 at 573 (1905). 
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Probably the greatest amount of criticism and abuse was occa- 
sioned by the Charles River Bridge ruling.®'^ Here it was the 
Whigs, successors to the Federalist economics of Hamilton and 
Marshall, who were dissatisfied. To many of them this deci- 
sion heralded the virtual end of the Constitution of the Fathers, 
or at least of the Constitution of Marshall. Piqua Branch Bank 
V. Knoop “produced a great sensation, not only in Ohio, but in 
many states whose legislature had granted similar exemptions 
to state banks.” In this instance the opposition is similar to 
that directed against the Marshall contract decisions, rather 
than to the opposition to the Charles River Bridge case. The 
Cincinnati Enquirer referred to “this truly outrageous decision 
by the truly Federal Court. The sober mind may begin to won- 
der how this unrighteousness can possibly be imposed upon a 
community in a democratic or, if you please, in a republican 
form of government.” It attacked the Court as a “silk-gowned 
fogydom, a goodly portion of it imbecile with age, a portion anti- 
republican in notions, a portion wedded to the antiquated doc- 
trine of established precedents, no matter whether truth or 
fallacy.” The decision was clearly “an invasion of State sover- 
eignty and a great outrage upon State-Rights.” Two years 
later the antagonism of the people of Ohio was again aroused 
by the decision in Dodge v. Woolsey.^"'' So strong was the local 
opposition that for over two years the Ohio Supreme Court re- 
fused to enter the mandate of the Supreme Court of the United 
States in the Piqua Branch Bank case. When it did so its Chief 
Justice dissented, saying that the decision in its “enormities 
and alarming import . . . wholly prostrates the municipal sov- 
ereignty of the people of the state.” 

Eight years later the decision in Gelpcke v. Dubuque gave 
rise to further opposition to the Court. The doctrine announced 
in that case became “a somewhat serious factor in the history 

Warren, The Supreme Courts II, 302-06. 
p. 526. 

Cincinnati Enquirer, May 26, 30, June 3, 1854. 

18 How. 331 (1S56). 

The Supreme Court, 
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of the relations of the Court to the American people. For owing 
to the pronounced feelings of hostility to the Federal Judiciary 
which these bond decisions aroused through the Central West, 
popular confidence in, and support of, the supreme tribunal 
were weakened, at the precise time when such confidence and 
support were especially needed.” The result of this firm policy 

of the Court in requiring that cities and counties fulfill their 
obligations was to arouse in parts of the country — especially 
Missouri, Iowa, Kansas, Wisconsin, Michigan, and the southern 
states — “a considerable feeling of hostility.” In 1S78 a bill 
was introduced into Congress providing that no municipal or 
public corporation could be sued in the United States courts. 
No action was taken on the measure, but it is indicative of the 
antagonism to the federal judiciary aroused by these decisions.®' 
Reservation Clauses in State Constitutions. It was pointed 
out in the preceding chapter that, although reservation clauses 
in incorporation statutes began to appear early in the century, 
the first approach to a constitutional clause of the kind was that 
of Delaware in 1831.®® By 1865 some fourteen states had in- 
cluded a more or less general reservation clause in their consti- 
tutions. The Pennsylvania constitution of 1838 contained a 
provision reserving to the legislature the right “to alter, revoke 
or annul” charters provided it be done in such manner that “no 
injustice be done to the corporators,” but this provision applied 
only to “corporate bodies with banking or discounting privi- 
leges.” The Louisiana constitution of 1845 followed with the 
surprising postponement: “From and after the month of Janu- 
ary 1890, the legislature shall have the power to revoke the 
charters of all corporations whose charters shall not have 
expired previous to that time.”®® The Texas constitution of 
the same year required a two-thirds vote in the legislature for the 
creation of a corporation and empowered the legislature by the 

Warren, 'III, ,253.' 

• ■■■■ 3'97-40I.:, '■ 

■ ; ^ Supra, p. 59.' 

Article I, 'Sec. 25.'; : 

■■■■ :®«Tit!e VI,.Art. 
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same majority to repeal “all private corporations, by making 
compensation for the franchise.” The Iowa constitution of 
1846 also required a two-thirds vote to amend or repeal corpo- 
rate charters.®® However, the New York constitution of that 
year included a general reservation of the power to alter or re- 
peal all “general laws and special acts” of incorporation.®* The 
wording of the New York clause was evidently the model for 
the reservation clauses in the Wisconsin constitution of 1848,®^ 
the California constitution of 1849 and the Michigan consti- 
tution of 1850.®® During the fifties and sixties many of the 
states followed their example. Other states — for example. New 
Jersey,®^ Kentucky,®® and Rhode Island ®® — adopted reserva- 
tion clauses in their general incorporation laws, while still others 
continued to rely upon clauses in special acts of incorporation. 

The effect of the doctrine that the taxing power may be 
granted away is seen in several of the constitutional provisions, 
although it was not until after the Civil War that many states 
adopted special reservations on this subject. In the Iowa consti- 
tution of 1846 it is provided that “the property of all corpora- 
tions for pecuniary profit, now existing or hereafter created, shall 
be subject to taxation, the same as that of individuals.” ^®® 
Much the same provision is to be found in the Kansas constitu- 
tion of 1858,“^ the Nevada constitution of 1864,“® and in many 
others of the next two decades. 

One would expect to find the adoption or rejection of reserva- 
tion clauses in the state constitutional conventions accompanied 
by debates in which the merits of the Supreme Court’s inter- 

Art. VII, Sec. 31. 

“=Art. VIII, Sec. 12. 

"“Art. VIII, Sec. 1. 

Art. XI, Sec. i. 

® Art. IV, Sec. 31. 

“ Art. XV, Sec. 1. 

” Acts of jotk Legislature of New Jersey (^1846), 16. 

""Stanton’s Revised Statutes, II, ch. 62, 121. 

ifetjised Title IX, ch. 12S, Sec. 14. 

™ Art. VIII, Sec. 2. 

"“Art. XIV, Sec. 3- 

""Art. VIII, Sec. 2. 
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pretation of the contract clause would be discussed. Such dis- 
cussion is rare. There is a good deal of debate concerning the 
virtues and evils of corporations. Most of the conventions, at 
least after the first quarter of the nineteenth century, had their 
corporation and anti-corporation blocs. Much is said of the 
great services rendered by corporations and of the need for pre- 
serving inviolate their grants and privileges. A number of 
speakers declared that a reservation clause would be of no use, 
that “it would place the constitution in opposition to the Con- 
stitution of the United States.” There are a few speeches in 
which the doctrine of the Dartmouth College case is bitterly, if 
not very learnedly criticised.^”^ These are, however, exceptional 
rather than typical. Only in the adoption of the reservation 
clauses is there any very definite evidence of a general desire to 
limit the effects of the Supreme Court’s rulings.^®® 

Contract Clauses in State Constitutions. In the Taney as in 
the Marshall period the adoption of reservation clauses went 
hand in hand with the insertion of clauses prohibiting the legis- 
latures from passing any law impairing the obligation of con- 
tracts. At the close of Marshall’s term twelve state constitutions 
included such a prohibition. By 1865 fourteen additional states 

Debates of the Michigan Constitutional Convention of 1850, pp, 587-89. 

One of the best speeches is that by Mr. Earle in the Pennsylvania Conven- 
tion of 1837. See Debates^ V, 570-73. For less clear discussions see Debates in 
the Ohio Constitutional Convention, 18^0-31^ 363; B. F. Shambaugh (ed.), 

Iowa Constitutional Conventions of 1844 and 1846, p. 142 ; Debates in the Iowa 
Constitutional Convention of 1857, I, 105-06, 149; Debates in the Michigan 
Constitutional Convention of j8$o, pp. ^Sy-SS; Debates of the Oregon Constitu- 
tional Convention of 1857, pp. 254-55. An extreme instance of misunderstanding 
is found in the speech of Mr. Gorman in the Minnesota Convention of 1857: 
“As to our passing a law impairing the obligations of contracts, we are prohibited 
by the Constitution of the United States from doing that, but to what class of 
contracts does it refer ? If it is a contract with a railroad or any other corpora- 
tion of a public character, you may pass any act you please, impairing it. So 
says Chief Justice Marshall.” F. H. Smith (ed.), Debates, p. 229. 

“^In Sherman v. Smith, i Black 587 (1862), a reservation clause contained in 
a state statute was given as an alternative ground for sustaining a subsequent 
act, but in this opinion there was nothing beyond the briefest mention of the effect 
of such a clause. The cases in which such clauses are applied become numerous 
well after 1865, and a discussion of their legal consequences falls in the second 
part of this study. 
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had adopted a constitution including a contract clause.’^®® These 
clauses, like those of the preceding decades, were patterned upon 
that of the national Constitution,.not upon that of the Ordinance 
of 1787 for the Northwest Territory. They served to protect, 
that is to say, not merely bona fide private contracts, but all con- 
tracts which the Supreme Court had seen fit to bring within the 
scope of the national clause. And, as in the previous period, 
these clauses w’ere included in the bills of rights. Certainly this 
appears to indicate that neither such clauses nor the general 
trend of the Supreme Court’s interpretation of the contract 
clause met with general disapproval. For these constitutions 
were the product of a rapidly expanding electorate, in a period 
marked by an increasing self-consciousness and self-confidence 
of the common man. The constitutional conventions of these 
years were not dominated, as some of their earlier predecessors 
had been, by the “rich and well-born,” and the constitutions 
themselves were usually ratified by popular vote. Furthermore, 
although the movement to include contract clauses in state con- 
stitutions originated in the East, it was the new states of the 
West which showed the greatest enthusiasm for them. Eleven 
of the fourteen states adopting contract clauses between 1836 
and 1865 were west of the Appalachians. Indeed, with the ex- 
ception of Vermont, whose first constitution was written in 1777 
so that in all except legal form it may be included among the 
older states, every new state admitted before 1865 followed the 
example of Pennsylvania, which had adopted a contract clause 
in 1790. On the other hand nine of the original states had not 

Arkansas, California, Florida, Iowa, Kansas, Louisiana, Minnesota, Neiv 
Jersey, Nevada, Oregon, Rhode Island, Texas, West Virginia, Wisconsin. Louisi- 
ana had included no contract clause in its first constitution (1S12), which con- 
tained no bill of rights, but did so in its second (1845). The New Jersey and 
Louisiana provisions are unusually inclusive. That of New Jersey is as follows: 
“The legislature shall not pass any . . . law impairing the obligation of con- 
tracts, or depriving a party of any remedy for enforcing a contract which existed 
when the contract was made” (constitution of 1844, Art. IV, Sec. 7). The 
Louisiana constitution of 1845 provides that “No law impairing the obligation of 
contracts shall be passed, nor vested rights be divested unless for purposes of 
public utility, and for adequate compensation previously made” (Art. VI, Sec. 
109). 
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by 1865 adopted such a clause.^®’^ It would be erroneous to 
assume that there was less zeal for the protection of property 
rights in the older states, although some of those states did 
demonstrate more interest in statutory reservation clauses than 
in contract clauses. Doubtless the explanation is to be found 
in the fact, first, that not all of them adopted new constitutions 
during these years, and, second, that those adopting new consti- 
tutions were more likely to take their original constitutions and 
bills of rights as models than to look to the example of the 
national Constitution or to the practice of the other states. 

^'^Connecticut, Delaware, Georgia, Maryland, Massachusetts, New Hamp- 
shire, New York, North Carolina, and South Carolina. The Georgia and South 
Carolina constitutions of 1865, adopted immediately after the Civil War, did 
include such a clause. 
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CHAPTER IV 


THE LATER HISTORY OF THE CONTRACT CLAUSE: 

A GENERAL SURVEY 

Theee are three striking characteristics of the history of the 
contract clause since 1864. The first is that the period of its 
doctrinal expansion had ended. It had been invoked in but 
sixty-three cases before 1865, and yet there had by this time 
been stated every major principle, and most of the minor ones 
as well, to be found in the many subsequent opinions. It re- 
mained only to work out their application to new factual situa- 
tions. The most interesting development in the law of the 
contract clause during its later years is the growth of the con- 
cept of an inalienable police power. This represents not an at- 
tempt further to expand the scope of the clause, but a means of 
restricting that scope in its application to certain varieties of 
legislation believed to be of especial importance to the health, 
morals, or safety of the community. Furthermore, the principle 
that some legislative powers may not be bargained away was 
first developed not by the Supreme Court, but by the state 
courts and by the authors of legal treatises. 

A second characteristic of the later history of the contract 
clause is that an even smaller proportion of the cases involved 
statutes dealing with contracts between private persons. This 
is the period of the rapid growth of business corporations, as it 
is the period of the multiplication of attempts by the states to 
regulate those entities. And, especially toward the turn of the 
century, it is the period in which many a unit of government 
began to regret the liberality of earlier grants to corporations, 
and to attempt to avoid the consequences of the principles in 
New Jersey v. Wilson and the Dartmouth College case. 

The third characteristic of this era is that it marks both the 
ascendancy of the clause and its decline. Until late in the cen- 
tury it was far more frequenfly before the Court than any other 
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clause of the Constitution, excepting only the commerce clause. 
Since that time its importance has steadily declined. Partly 
because of the effect of the general adoption of the right to 
amend or repeal franchises or other grants, partly because of 
the greater scope and flexibility of the expanded due process 
clause, it ceased to be the bulwark of vested interests and came 
to be a clause of distinctly secondary importance. 

A quantitative survey of the cases decided between 1865 and 
June 1937 may serve to make clearer some of the general 
features in this period of the history of the contract clause. 

One of the frequent misconceptions about the history of the 
Supreme Court is that it was inactive during the period of re- 
construction. The basis of this assumption seems to be that 
because of the setback to the Court’s prestige occasioned by the 
Dred Scott decision, and because of a fear that it would en- 
danger its own existence if it attempted to oppose the will of the 
Congressional radicals, the Court dared not exercise the power 
of declaring acts invalid. Even if correct, this would apply only 
to Congressional statutes, and here it most certainly does not ap- 
ply, although it is true that the Court did refuse to interfere with 
the reconstruction acts. Up to 1864 there were two, possibly 
three, cases in which federal legislation was held unconstitu- 
tional.^ In the eight years of Chief Justice Chase (1865-1873) 
there were ten. This remarkable increase in the mortality 
rate does not apply so far as decisions on state legislation are 
concerned, but there the figures are striking enough. Before 
1865 the Court held state acts invalid in fifty-eight cases.’^ Be- 

^The clear cases are Marbury v. Madison, i Crancb 137 (1803), and Dred 
Scott V. Sandford, 19 How. 393 (1857). doubtful case is U. S, v. Yale Todd, 
13 How. 40, 51, 53. On this see C. G. Haines, American Doctrine of Judicial 
Supremacy (2d ed., 1932), p. 176; Charles Warren, Congress, the Supreme Court 
and the Constitution (1925), p. 332. Convenient lists of all decisions in which 
acts of Congress have been held unconstitutional are to be found in Haines, 
pp. 542-66, Warren, pp. 304-40, and Library of Congress, Provisions of Fed- 
eral Law Held Unconstitutional by the Supreme Court of the United States 
(Government Printing Office, 1936). Cf. Henry W. Edgerton, “The Incidence of 
Judicial Control over Congress,” 22 Cornell Law Quarterly, 299 (1937). 

"The list of such decisions in B. F. Moore, Supreme Court and Unconsti- 
tutional Legislation (1913)? pp. 131 et contains a number of omissions. 
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tween 1865 and 1873 there were fifty-two such cases. In this 
short period there were twenty cases in which state acts were 
held invalid as being contrary to the contract clause. Further- 
more, the proportion of cases in which laws considered under 
this clause were held unconstitutional reaches a new and all- 
time high of almost sixty per cent of the total number of cases 
considered under this clause. This mortality rate is in but very 
small part due to certain legislation growing out of Civil War 
and reconstruction conditions. Primarily it is indicative of the 
economic importance of the clause in this period. Of the twenty 
cases, eight involved private contracts. Three or four of this 
number had to do with private debts and appear to have some 
definite relation to the fears of 1787.® One involved a change in 
pilotage fees.'* The others grew out of new state constitutional 
provisions, the product of the “carpet bag” regime, relating to 
slavery or payment in Confederate money.® There were twelve 
cases involving contracts to which a state was a party. Most of 
them have to do with tax exemptions,® the remainder with a 
variety of regulatory statutes.'^ 

During the fifteen years of Morrison R. Waite’s chief justice- 
ship (1873-1888) the ascendancy of the contract clause con- 
tinued, although these are also the years in which a broader 
interpretation of due process was hesitatingly being developed 
by the Court. But until the nineties the due process clause was 

®Hathom v. Calef, 2 Wall. 10 (1865) ; Gunn v. Barry, 15 Wall. 610 (1873) ; 
Walker v, Whitehead, 16 Wall, 314 (1873). Cleveland P. & A. R.R. Co. v. Penn- 
sylvania, IS Wall. 300 (1873), should probably be added to this group, for al- 
though it involves taxation of a corporation it is decided upon the basis of the 
contract existing between the corporation and the stockholders. 

Pacific Mail Steamship Co. v. Joliffe, 2 Wall. 450 (1865) . 

® White V. Hart, 13 Wall. 646 (1872) ; Osborn v. Nicholson, 13 Wall. 654 
(1872) ; Delmas V. Merchant’s Mutual Ins. Co., 14 Wall. 661 (1872) . 

®McGehee v. Mathis, 4 Wall. 143 (1S66) ; Home of Friendless v. Rouse, 8 
Wall. 430 (1869); Washington University v. Rouse, 8 Wall. 439 (1869) ; Wil- 
mington & Weldon R.R. Co. v. Reid, 13 Wall. 264 (1872) ; Raleigh & Gaston 
R.R. Co. V. Reid, 13 Wall. 269 (1872) ; Tomlinson v. Branch, 15 Wall. 460 
(1873) ; Humphrey V. Pegues, 16 Wall. 244 (1873). 

■^The Binghampton Bridge, 3 Wall. 51 (1866) ; Von Hoffman v. Quincy, 4 
Wall. 53S (1867); Furman v. Nichol, 8 Wall. 44 (1S69) ; Chicago v, Sheldon, 
9 Wall. 50 (1870) ; Davis v. Gray, 16 Wall. 203 (1S73). 



94 CONTRACT CLAUSE OF THE CONSTITUTION 

of slight importance. Between 1873 and 1888 there were twenty- 
nine cases in which state legislation was held unconstitutional 
because of an impairment of the obligation of contracts. Most 
of the statutes involved are of a kind familiar to the Court dur- 
ing the Chase and, usually, the Taney periods. Five had to do 
with purely private contracts, but only one of them involved leg- 
islation of the kind which the Framers had in mind.® The others 
involved Civil War or reconstruction legislation — statutes pro- 
viding for the payment of contracts in Confederate money or 
sequestrating private debts.® There were twenty-four decisions 
of unconstitutionality where contracts to which states were par- 
ties were in question. Twelve had to do with taxation and tax 
exemption.^® One concerned the issuance of state bonds.^^ 
Four (not to mention a number in which the same principle was 
applied) involved legislation altering the previously agreed upon 
rules as to the receivability by the state of coupons attached to 
its bonds.^® One had to do with the abolition of the office of state 
geologist.^® Two involved the regulation of state chartered 
banks.^^ And four are of a kind new to the Court — • constitu- 
tional or statutory provisions attempting to revoke a monopolis- 
tic grant to a public utility.^® 

® Edwards v. Kearzy, 96 U. S. 595 (1878). 

® Wilmington, etc. R.R. v. King, 91 U. S. 3 (1875); Williams v. Bruffy, 96 
U. S. 176 (187S) ; Stevens v. Griffith, in U. S. 48 (1884) ; Effinger v. Kenney, 
IIS U. S. 566 (188s). 

“Pacific R.R. Co. v. Maguire, 20 Wall. 36 (1874); New Jersey v. Yard, 95 
U, S. 104 (1877) ,* Farrington v. Tenn., 95 U. S. 679 (1S78) ; Murray v. Charles- 
ton, 96 U. S. 432 (1878) ; Northwestern Univ. v. People ex rel. Miller, 99 U. S. 
309 (1S79) ; Wolff V. New Orleans, 103 U. S. 358 (1881) ; Louisiana v. Pilsbury, 
los U. S. 278 (1882); Asylum v. New Orleans, 103 U. S. 362 (1882); Ralls 
County V. U. S., 105 U. S. 733 (1882); Louisiana v. Police Jury, in U. S. 716 
(1S84) ; Fisk V. Jefferson Police Jury, 116 U. S. 131 (1885); Seibert v. U. S., 
122 U. S. 284 (1887). To these might be added the ambiguous decision in New 
Orleans V, Houston, 119 U. S. 265 (1886) . 

Board of Liquidation v. McComb, 92 U. S. 531 (1876). 

“Hartman v. Greenhow, 102 U. S. 672 ( 1881 ); Virginia Coupon Cases, 114 

U. S. 270, 307, 309, 311 (1885) ; Royall v. Virginia, 116 U. S. 572 (1886) ; Sands 

V. Edmunds, 116 U. S. 585 (1886). 

“Hall V. Wisconsin, 103 U. S. 5 (1880). 

Baring v. Dabney, 19 Wall, i (1874). 

“New Orleans Gas Co. v. Louisiana Light Co,, 115 U. S. 650 (1885) ; New 
Orleans Water Works Co. v. Rivers, 115 U, S. 674 (1883) ; Louisville Gas Co. v. 
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It is clear that with Fletcher v. Peck in 1810 the Supreme 
Court history of the contract clause began. No definite date can 
be given at which the decline of that clause’s importance sets in. 
But it is unquestionably true that the clause reached its peak 
at about the end of the Waite period. After that time it is of 
steadily diminishing significance. It is more than a coincidence 
that the first due process case in which that clause is made the 
basis of a decision holding invalid a statute regulating a business 
corporation came in 1890.” After the Minnesota Commission 
case the Court steadily broadened the scope of due process, very 
much as Marshall had enlarged the contract clause earlier in the 
century. The contract clause has never ceased to be a factor in 
American constitutional law, but it has been of less and less rela- 
tive importance since the Court began to give to due process a 
breadth which made it an even more inclusive sanctuary for 
economic interests desirous of securing a judicial limitation upon 
state regulatory activity than was the contract clause during the 
eighty years preceding 1890. In the development of due process 
there has so far been no decision comparable in its effects to 
Ogden V. Saunders}^ 

Before 1889 the contract clause had been considered by the 
Court in almost forty per cent of all cases involving the validity 
of state legislation. So successfully was its protection invoked 
that it was the constitutional justification for seventy-five deci- 
sions in which state laws were held unconstitutional, almost half 
of all of those in which such legislation was declared invalid by 
the Supreme Court. Since that time it has been resorted to less 
and less frequently, and in many of the cases where it has been 
invoked the plaintiff has relied upon the due process and equal 
protection clauses as well as the contract clause. 

During the tenure of Chief Justice Fuller (1888-1910) 
slightly less than twenty-five per cent of the cases involving the 

Citizens’ Gas Co., 115 U. S. 683 (1885) ; St. Tammany Water Works Co. & City 
of New Orleans v. New Orleans Water Works Co,, 120 U. S. 64 (1887). 

^®6Cranch87 (iSio). 

Chicago, Milwaukee & St. Paul Ry. Co. v. Minnesota, 134 U. S. 41S (1890). 

^ Supra, p. so. 
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validity of state legislation have to do with the contract clause. 
In twenty-eight of these cases the statute involved was declared 
unconstitutional. Of them two were private contract cases, both 
concerning statutes having to do with the payment or redemp- 
tion of mortgages.^® There is still a rather large number in- 
volving the power of taxation, nine cases, although some of them 
present new types of problems.^® But an even larger number 
involve the regulation of public utilities, or the problem of 
monopolistic grants by cities to such corporations.®^ The re- 
maining cases involved attempts to alter the terms of land 
grants,®® to require a deposit from foreign corporations,®® to 
change the status of state bonds or warrants,®^ and to abolish 
an area of local government without providing for the payment 
of its debts.®® 

If the proportion of contract cases to all others in which the 
validity of state legislation is considered by the Court be repre- 
sented graphically, the downward course of the line which began 
at about the centenary of the Judiciary Act continued through- 
out the periods of Chief Justice White (1910-1921) and Chief 

^®Barnitz v. Beverly, 163 U. S. 118 (1896) ; Bradley v. Lightcap, 195 XJ. S. 
1(1904). 

^Mobile & Ohio R,R. v. Tenn., 153 U. S. 486 (1894) ; N. Y., Lake Erie & 
Western R.R. Co. v. Penn., 153 U. S. 628 (1894) ; Bank of Commerce v. Tenn., 
161 U. S. 134 (1896); Stearns v. Minnesota, 179 U. S. 223 {1900); Citizen’s 
Bank v. Parker, 192 U. S. 73 (1904) ; Graham v. Folsom, 200 U. S. 248 (1906) ; 
Powers V. Detroit, Grand Haven & Milwaukee Ry., 201 U. S. 543 (1906) ; Ameri- 
can Smelting Co. v. Colorado, 204 U. S. 103 (1907) ; Wright v. Georgia R.R. & 
Banking Co., 216 XJ. S. 420 (1910). 

^^City Ry. Co. v. Citizen’s R. R. Co., 166 XJ. S. SS 7 (1S97) ; Walla Walla v. 
Walla Walla Water Co., 172 XJ. S. i (1898) ; Detroit v. Detroit Citizen’s St. Ry. 
Co., 184 U. S. 368 (1902); Vicksburg Waterworks Co. v. Vicksburg, 185 XJ. S. 
6s (1902) ; Cleveland v. Cleveland City Ry. Co., 194 XJ. S. 517 (1904) ; Muhiker 
V. N. Y. & Harlem R. R. Co., 197 XJ. S. 544 (1905) ; Cleveland v. Cleveland Elec- 
tric Ry. Co., 201 XJ. S. 529 (1906) ; Vicksburg v. Vicksburg Waterworks Co., 202 
XJ. S. 453 (1906) ; the same, 206 XJ. S. 496 (1907) ; Cleveland Electric Ry. Co. v. 
Cleveland & Forest City Ry. Co., 204 XJ. S. 116 (1907) ; Minneapolis v. Minne- 
apolis Street Ry. Co., 215 XJ. S. 417 (1910). 

‘^Pennoyer v. McConnaughy, 140 XJ. S. i (1891) ; Houston & Texas Central 
Ry. V. Texas, 170 XJ. S. 243 (1898). 

Bedford v. Eastern Bldg. & Loan Assn., x8i XJ. S. 227 (1901) . 

^^McGahey v. Virginia, 135 XJ. S. 662 (1890) ; Houston & Texas Central Ry. 
V. Texas, 177 XJ. S. 66 (1900). 

Louisiana v. New Orleans, 215 XJ. S. 170 (1909). 
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Justice Taft (1921-1930). The proportion of contract cases 
during Chief Justice White’s term was fifteen per cent, and in 
that of Chief Justice Taft only nine per cent.®® During the 
twenties, that is to say, the proportion of contract cases is barely 
a fourth as high as it had been before 1890. Furthermore, a 
very large proportion of the contract cases involve due process 
as well; frequently the latter is of primary importance. In 
Chief Justice White’s term of office fourteen cases resulted in 
decisions of unconstitutionality. In Chief Justice Taft’s there 
were ten. The number of these which involve contracts between 
private persons approaches and then reaches the vanishing 
point, for the only case of the kind in these years came in 1921, 
just before Taft became Chief Justice.®’’ On the other hand 
the increasing amount of government regulation of public utili- 
ties is clearly reflected. During the White period there was one 
case involving the problem which earlier took up so much of 
the Court’s time, tax exemption,®® and one involving an attempt 
to evade the payment of a county’s bonded indebtedness.®® 
There were twelve in which the Court ruled against municipal 
or state acts seeking to impose new regulations upon public 
utilities.®® The very high mortality rate of statutes brought to 
the Court in the Taft era,®^ a rate higher than at any time be- 

Taking the Chief Justices’ terms of office as convenient periods, the propor- 
tion of cases under the contract clause to all cases in which the constitutionality 
of state legislation is concerned, are as follows: Marshall 38 per cent, Taney 44 
per cent. Chase 32 per cent, Waite 40 per cent, Fuller 24 per cent. 

“^Bank of Minden v. Clement, 256 U, S. 126 (1921) . 

Central of Georgia Ry. Co. v. Wright, 248 U. S. 525 (1919). 

^Hendrickson V, Apperson, 245 U. 8.105 (1917). 

Louisville v. Cumberland Tel. & Tel. Co., 224 U. S. 649 (1912); Grand 
Trunk Western Ry. Co. v. South Bend, 227 U. S. 544 (1913) ; Owensboro v. Cum- 
berland Tel. & Tel, Co., 230 U. S. 58 (1913) ; Boise Water Co. v. Boise, 230 XJ, S. 
84 (1913); Old Colony Trust Go. v. Omaha, 230 U. S, 100 (1913); Russell v. 
Sebastian, 233 XJ. S. 195 (1914) ; Carondelet Canal & Navigation Co. v. Louisiana, 
233 XJ. S. 362 (1914); Detroit United Ry. V. Michigan, 242 U. S. 238 (1916); 
Cincinnati v. Cincinnati & Hamilton Traction Go., 245 U. S. 446 (1918) ; North- 
ern Ohio Traction & Light Co. v. Ohio, 245 U. S. 574 (1918); Covington v. 
South Covington v. Cincinnati Ry. Co ,, 246 U. S. 413 (191S) ; Detroit United 
Ry. v. Detroit, 248 U. S. 429 (1919), 

The statistics regarding statutory mortality in Supreme Court decisions since 
1925 are somewhat influenced by the fact that, after the Judiciary Act of 1925, 
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tween the reconstruction period and 1935, is reflected in the 
contract decisions. For although there were few cases of this 
kind, absolutely as well as relatively, in a large proportion the 
verdict went against the validity of the statute. Of the ten 
cases where the decision was one of unconstitutionality, two 
involved tax exemptions,®^ one the payment of a tax collector,®* 
and one the regulation of waterfront lands and docks.®^ There 
were six cases where tire power of state or local governments to 
regulate public utilities was in question.*® 

The seven years during which Chief Justice Hughes has pre- 
sided over the Court (1930-1937) do not quite fit into the neat 
pattern of the preceding three or four decades. For one thing 
there is a very slight increase in the proportion of cases con- 
sidered under the contract clause in comparison with all other 
cases involving the validity of state legislation. From a low of 
nine per cent during the period of Chief Justice Taft it has 
climbed to thirteen per cent. That tiny growth is of little, if 
any, significance, particularly in view of the shortness of the 
period. More interesting is the character of the seven cases in 
which decisions of unconstitutionality were handed down. Not 
one of them involved a grant of tax exemption, although there 
is one of unprecedented character in which an inheritance tax 
as applied to a trust deed made before the statute was enacted 
was held invalid.*® Not one involved a public utility. Only two 

review ceased to be of right in most instances, and the Court took predominantly 
the cases where there was a fair chance that the constitutional claim would be 
upheld (Felix Frankfurter and James M. Landis, The Business of the Supreme 
Cowr^, 1928, p. 280), 

®®Millsaps College v. Jackson, 275 U. S. 129 (1927) ; Macallen Co. v. Massa- 
chusetts, 279 U. S. 620 (1929). 

Robertson v. Miller, 276 U. S. 174 (1928). 

Appleby v. New York, 271 U, S. 364 (1926) ; Appleby v. Delaney, 271 

U. S. 403 (1926). The same acts are considered in both cases. 

^ Columbia Ry., Gas & Electric Co. v. South Carolina, 261 U. S. 236 (1923) ; 
Georgia Ry. & Power Co. v. Decatur, 262 U. S. 432 (1923) ; Georgia Ry. & Power 
Co. V. College Park, 262 U. S. 441 (1923) ; Superior Water, Light & Power Co. 

V. Superior, 263 U. S. 125 (1923) ; Missouri, Kansas & Texas Ry. Co. v. Okla- 
homa, 271 U, S. 303 (1926); Ohio Public Service Co. v. Ohio, 274 U. S. 12 
(1927). 

cussion of this case see p. 109, below. 
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had to do with the regulation of corporations, and both of these 
were concerned with the contractual relations of members of the 
corporation, not, as in nearly all of the corporation cases, with 
contracts between the state and the corporations.®*’ Of the other 
cases two involved private contractual relationships,®*® and two 
the financial obligations of local governments.®** 

Another paradoxical feature of this short period is that more 
than two-thirds (seventy-one per cent) of the contract cases 
came after the Minnesota Mortgage Moratorium case,"*® that 
is, after January 1934. That decision was at the time viewed 
with much the same alarm which greeted the Charles River 
Bridge case. Many people believed that it meant the final death 
blow to the restrictions which the Founding Fathers sought to 
impose upon legislative interferences with private contracts. 
Yet where there had been but eight contract cases in volumes 
281 to 290 of the Supreme Court Reports, the clause figured in 
twenty cases coming before the Court in volumes 291 to 301. 
In other words, contract cases formed only eight per cent of 
those involving the validity of state legislation in this period 
until January 1934, but since that time have comprised eighteen 
per cent. It is interesting to notice, however, that taking the 
period as a whole the proportion of statutes successfully chal- 
lenged under Article I, Section 10, has remained strikingly 
constant. In two of the eight cases in volumes 281 to 290 the 

Coombes v. Getz, 285 U. S. 434 (1932,) ; Treigle v. Acme Homestead Assn., 
297 XJ. S. 189 (1936). 

W. B. Worthen Co. v. Thomas, 292 U. S. 426 (1934) ; International Steel 
and Iron Co. v. National Surety Co., 297 U. S. 657 (1936). 

W. B. Worthen Co. v. Kavanaugh, 295 U. S. 56 (1935) ; Ashton v. Cameron 
County Water District, 298 U. S. 513 (1936). The latter case involved the Federal 
Municipal Bankruptcy Act of 1934, and it is perhaps doubtful whether it should 
be included here. The Federal Act was not, however, self -operating, for the legis- 
lative consent of the states was required. Such consent had been given by an act 
of the Texas legislature. And in holding the Congressional Act invalid the Court 
discussed the obligation of contracts principle, said that a state could not violate 
this principle '‘under the form of a bankruptcy act,” and denied that “she can 
accomplish the same end by granting any permission necessary to enable Congress 
so to do” {ibzd.^ p. 531). In effect the Texas enabling act was held invalid. 

• "^''Home Building & Loan Assn. v. Blaisdell, 290 U. S. 39$ (1934). For a dis- 
cussion of this case see p. 109, below. 
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statutes were found invalid; and in five of the twenty cases since 
that time, a similar result was reached. The proportion of un- 
constitutional statutes has thus been twenty-five per cent both 
before and after the sudden spurt in contract clause litigation 
following the Blaisdell case.^^ Hence, although none of the later 
statutes held invalid have involved stay laws or mortgage raora- 
toria, it would seem that the Blaisdell case did not sound the 
death knell of the contract clause. Nor, on the other hand, 
would one be warranted in viewing the increased proportion of 
contract cases as an indication that the clause was again to 
assume a place of primary importance. Such an increase is per- 
haps more justifiably explained by reference to the flood of 
emergency legislation, much of which affected private rights and 
provided the occasion for increased litigation in this particular 
field. 

It would be entirely unwarranted to base any general con- 
clusions upon a small number of decisions handed down within 
a very short and recent period. Certainly there is not sufficient 
evidence to indicate that the contract clause is likely in the future 
to attain the position of importance which it held during the 
nineteenth century. Due process remains the more flexible and 
more inclusive concept. Perhaps these recent decisions indicate 
that the contract clause will be more frequently resorted to in 
the future to deal with the constitutional issues occasioned by 
legislative attempts to deal with the problems of economic de- 
pressions, for several of the statutes involved in the cases just 
considered were of that kind. But beyond that there seems to be 
no reason to believe that a revival of the contract clause is in 
prospect. 

■^^ In the cases involving the validity of sta.te legislation, exclusive of those 
decided under the contract clause, 26 per cent before January 1934 and 40 per 
cent since that time have resulted in decisions of unconstitutionality. In the 
seven-year period there were sixty-one cases, exclusive of the contract cases, in 
which state statutes were held invalid. 



CHAPTER V 


CONTRACTS BETWEEN PRIVATE PERSONS 

It has been pointed out that cases involving legislative inter- 
ferences with purely private contracts were neither the first to 
be considered by the Supreme Court under the contract clause 
nor at any period a very numerous group. The only justification 
for dealing with them before other types of contract cases is 
that they alone seem to have some definite relation to the inten- 
tions of the Fathers. There is reason to believe that the contract 
clause was intended to prevent the enactment of statutes which 
would make private contractual obligations of less value, or in 
some way postpone the necessity for their payment, and no evi- 
dence has been found which would indicate that anything more 
was anticipated. Yet, in fact, only about ten per cent of the 
contract cases involve such contracts and some of these deal 
with statutes having but a slight resemblance to the kind of leg- 
islation which the Framers apparently had in mind. Although 
the debates in the struggle over ratification of the Constitution 
demonstrate that many of the Federalists held to the vague 
conception that the contract clause would help to prevent the 
states from issuing money or regulating its value, thereby inter- 
fering with private contracts, there have been no contract cases 
dealing with this problem. The definitely monetary clauses of 
Article I, Section lo,^ proved entirely sufficient to deal with the 
rare instances of attempts by the states after 1789 to secure a 
cheaper and a larger volume of currency.^ 

Bankruptcy Laws. Because of their peculiar importance in 
the early history of the contract clause Sturges v. Crownin- 
shield,^ Ogden v. Saunders,* and the other cases in the Marshall 

^“No State shall ... coin Money; emit Bills of Credit; make anything but 
gold and silver coin a Tender in Payment of Debts. . . 

^See Craig v. Missouri, 4 Peters 410 (1830) ; Briscoe v. Bank of Kentucky, 
II Peters 257 (1837). ®4 Wheat. 122 (1819). p. 48. 

^12 Wheat. 213 (1827). Supra^ p. $0. 



102 


CONTRACT CLAUSE OF THE CONSTITUTION 


period dealing with bankruptcy legislation were dealt with at 
some length in Chapter II. It was there pointed out that, al- 
though no evidence has been adduced that the Fathers objected 
to state bankruptcy legislation in effect in 1 787, or that they ex- 
pected the contract clause to apply to such legislation, there was 
no dissent from the opinion of Marshall in the Sturges case hold- 
ing invalid a bankruptcy statute which was given a retrospective 
application. Whatever the intentions of the Framers, such stat- 
utes do alter the debtor-creditor relation, and if the grant of the 
power to Congress to enact “uniform Laws on the subject of 
Bankruptcies throughout the United States” ® does not indicate 
a complete opposition to legislation of this kind, neither is it 
clearly explanatory of the extent of legislative power to deal 
with this subject reserved to the states in the absence of congres- 
sional action. Had Marshall been able to convince one additional 
justice of the correctness of his position in Ogden v. Saunders, 
the states would have been deprived of the power of enacting any 
bankruptcy legislation, other than that abolishing imprisonment 
for debt.® But with the holding in that case that state bank- 
ruptcy legislation in effect at the time a debt is made becomes a 
part of the terms of the contract and consequently cannot impair 
its obligation, the way was open for state action until Congress 
saw fit to occupy the field.'' The principle set forth in several 
of the Marshall cases, that a state bankruptcy law cannot serve 
to discharge one of that state’s citizens from his contract with 
citizens of other states, unless they voluntarily become parties 

Art. I, Sec, 8, cl. 4. 

® In some of the earlier cases and treatises a distinction is made between bank- 
ruptcy and insolvency laws. Usually, when such a distinction was made, insol- 
vency laws were said to be those doing no more than liberating debtors from 
imprisonment. Cf. the opinion of Marshall, C. J., in Sturges v. Crowninshield, 4 
Wheat. 122, 194 (1819). But this distinction was never very clearly made nor 
was it long repeated. Justice Story, in his Commentaries on the ConstittiUon of 
the United States (1S33), §§ 1102-1115, points out that it is not uniformly or 
generally followed. See Hanover National Bank v. Moyses, 186 U. S. 181, 184 
(1902). 

^See Brown v. Smart, 145 U. S. 4S4j 457 (1892) ; Hanover National Bank v. 
Moyses, 186 U. S. iSi, 187 (1902). The opinion in the latter case (p. 184) con- 
tains a survey of Congressional legislation on the subject up to the act of 1898. 
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to the proceedings in bankruptcy, has been several times 
reaffirmed.® 

In Sturges v. CrowninsMeld Marshall had said that imprison- 
ment for debt might be abolished without violating the contract 
clause.® “Imprisonment is no part of the contract, and simply 
to release the prisoner does not impair its obligation.” He de- 
fends this dictum not only by reference to the humane senti- 
ments of “the illustrious patriots who framed our Constitution” 
but also by making a very interesting distinction between the 
obligation of contract and “the remedy given by the legislature 
to enforce the obligation. ... This distinction exists in the 
nature of things. Without impairing the obligation of the con- 
tract, the remedy may certainly be modified as the wisdom of 
the nation shall direct.” This distinction has been applied to 
a variety of statutory situations, as will be pointed but in this 
and in subsequent chapters. Immediately in point are the cases 
in which the dictum of the Sturges case was employed for the 
purpose of sustaining statutes liberating debtors from prison. 
In Mason v. Haile a special act of the Rhode Island legislature 
liberating a prisoner from debtors’ prison was sustained. “Such 
laws,” said Justice Thompson, “act merely upon the remedy, 
and that in part only. They do not take away the entire remedy, 
but only so far as imprisonment forms a part of such remedy.” 
Seven years later Justice Story said, “there is no doubt that the 
Legislature of Ohio possessed full constitutional authority to 
pass laws whereby insolvent debtors should be released, or pro- 
tected from arrest or imprisonment of their persons on any 
action for any debt or demand due by them. The right to im- 
prison constitutes no part of the contract, and a discharge of 
the party from imprisonment does not impair the obligation of 
contract, but leaves it in full force against his property and 

® Baldwin v. Hale, x Wall. 223 (1864) ; Gilman v. Lockwood, 4 Wall. 409 
(1867) ; .Brown v. Smart, 145 U. S. 454 (1892). 

® 4 Wheat. 122, 200, 201 (1819). 

Ibid,, p. 200. 

'•‘^12 Wheat. 370 (1S27). 

Ibid,, p. 37S. 
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effects.’^ The same point of view is restated by a unanimous 
Court nearly half a century later in Penniman’s case.^^ 

With these cases involving bankruptcy statutes may be 
grouped several decisions concerning the liquidation of insolvent 
corporations. The Court has sustained statutes requiring that 
minority bond-holders give their assent or refusal to a plan for 
financial reorganization within a reasonable time/^ and more 
recently has upheld a depression era statute giving to the courts 
power to re-open closed banks under regulations prescribed by 
the state superintendent of banks and three-fourths of the 
creditors.^® 

Debtors^ Relief Legislation. If the law of the contract clause, 
so far as it affects bankruptcy statutes, was definitively stated in 
the Marshall period, the classic cases concerning legislation of 
the kind which the Framers wished to prevent were decided dur- 
ing the chief justiceship of his successor. In four cases decided 
between 1843 2-cts attempting to aid debtors, usually 

mortgagors, were declared unconstitutional when given a retro- 
spective application. Under the rule in Ogden v. Saunders they 
were valid when applied to contracts made after the law was 
passed. Nearly all legislation of this kind has been the product 
of economic depressions, and has been intended primarily to 
aid those who are burdened with the debts assumed in more 
prosperous years. Consequently, the principle that it cannot 
be applied retroactively has been of somewhat more consequence 

Beers V. Haughton, 9 Peters 329, 359 (1835). 

^■‘103 U. S. 714 (1880). The Rhode Island statute before the Court in this 
case provided in section i that “no person shall hereafter be imprisoned, or be 
continued in prison, nor shall the property of any such person be attached, upon 
an execution issued upon a judgment obtained against a corporation of which 
such person is or was a stockholder.” Justice Woods said that “in modes of pro- 
ceeding and forms to enforce the contract the legislature had the control, and 
may enlarge, limit, or alter them, provided it does not deny a remedy or so em- 
barrass it with conditions or restrictions as seriously to impair the value of the 
right” {ibid.-) p. 720). 

^^Gilhllan v. Union Canal Co., 109 U. S. 401 (1883). See also Chicago Life 
Insurance Co. v. Needles, 113 U. S. 574 (1885), 

^®Doty v. Love, 295 U. S. 64 (1935). These cases are also referred to in the 
chapter dealing with the regulation of corporations. Injra^ p. 153. Cf. Ashton 
V. Cameron County W. I. District, 298 U S. 513 (1936), infra, p. 228. 
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than in the case of bankruptcy statutes which ordinarily have 
had less exclusive applicability to periods of depression. 

The usual principle enunciated in opinions dealing with stat- 
utes passed in the aid of contract debtors is that the state may 
alter the remedy “provided the alteration does not impair the 
obligation of contract.” This theory, as has been pointed out, 
amounts to saying that the change in the remedy must be a 
reasonable one — in the opinion of the Court. Statutes giving 
the mortgagor the privilege of redeeming property sold on fore- 
closure upon payment of the purchase price plus interest, or in- 
terest and charges, or providing that sales of such property 
should not be made unless one-half or, in another case, two- 
thirds of the appraised value of the property be bid were de- 
clared unconstitutional before 1865.^® Gunn v. Barry and 
Edwards v. Kearzy involve legislation of a somewhat different 
kind. In both cases statutes, based upon newly adopted consti- 
tutional provisions, exempting homesteads from execution to 
satisfy contract debts were held unconstitutional when retro- 
actively applied. Justice Swayne, who gave the opinion in both, 
does little to clarify the definition. He says that a state may 
alter the legal remedies for the enforcement of a contract, “pro- 
vided the change involve no impairment of a substantial right.” 
The concurring opinions of Justices Clifford and Hunt in the 
second of the cases contain statements indicating that the stat- 
utes of this kind are not necessarily invalid, even when given a 
retrospective application, but that the provisions of the one then 
in question went too far, i.e., exempted an unreasonable amount 
of property 

In all of the cases of this kind so far considered the statute, 

Taney, C. J in Bronson v. Kinzie, i How. 311,316 (1843 ) early 

statements to much the same effect see Holmes v. Lansing, 3 Johns Cases (N. Y.) 
73 (1S02) , and the concurring opinion of Justice Johnson in Fletcher v. Peck, 
6'Cranch .87 {1810). ' , 

^ Supra, p. 68. See also Bamitz v. Beverly, 163 U. S. 118 (1896) , in which 
a statute giving a mortgagor a right of redemption where none existed before was 
held unconstitutional. 

15 Wall. 610 (1873), 

^96U. S. S9S (1878). 


96 U. S. 609-11. 
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when given a retrospective application, was held invalid. With 
them may be placed two cases decided much later. In Bradley 
v. Lightcap a statute passed after the mortgage in controversy 
was executed provided that if a mortgagee did not obtain a deed 
within five years after the period of redemption had lapsed he 
lost the estate as the certificate of purchase would be declared 
void. The Court held that, though the statute may be conceded 
to limit the time in which to take a deed, if it is construed as 
taking away the right of the mortgagee to maintain possession 
it impairs the contract. Bank of Minden v. Clement held 
that a statute exempting from the payment of debts the proceeds 
of insurance policies payable to the decedent’s estate violated 
the contract clause when applied to policies taken out before 
it was passed and at a time when the decedent owed certain 
debtors. The two opinions contain numerous citations to pre- 
vious cases but no discussion adding clarity to what had pre- 
viously been said. 

If, in all of these cases decided before 1934, the Court held 
the statutes to be unconstitutional, it is also true that in a group 
of approximately equal size, decided during the same period, 
the statutes were sustained. Most of these acts are not, strictly 
speaking, for the purpose of giving relief to debtors, but they 
do regulate the debtor-creditor relationship, and as such they are 
indicative of the kind of legislation applying to private contracts 
that the Court has been willing to sustain. 

In several of the cases the problem was whether the applica- 
tion was retrospective or prospective, whether it applied to the 
contract that was prior to the statute, or to some ancillary or col- 
lateral matter that was initiated subsequent to the statute. An 
Illinois statute restricting the purchaser of mortgaged property 
to eight per cent interest in case of redemption was sustained, 
although the statute in effect when the mortgage contract 
was made allowed ten per cent.^^ The change made by the 

-^^195 US. I (1904). 

^*256 U. S. 126 (1921). 

^^Connecticut Mutual Life Insurance Co. v. Cushman, 108 U. S. 51 (18S3). 
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statute did not affect the mortgage and consequently did not im- 
pair the contract. It applied only to the relief of the mortgagor 
in his relation with his judgment creditors. Since this relation- 
ship came into existence after the law was enacted, it was 
entered upon subject to that statute. The same principle is re- 
affirmed in a later case involving a California statute altering the 
rate of interest to be paid upon the redemption of mortgage 
property and extending the time within which redemption could 
take place.^® A Minnesota statute providing that whenever the 
property of a debtor is seized by an attachment or execution 
against him, he may make an assignment of his property for the 
equal benefit of all of his creditors was sustained so far as it 
was applied to contracts made after its passage.^® 

In another group of cases, however, statutes affecting the 
debtor-creditor relationship are upheld, although they are ap- 
plied so as to affect contracts previously made. The repeal of the 
usury law by Texas in 1870 was held to apply in the case of a 
contract made before that repeal, at a time when the rate of in- 
terest agreed upon in the contract was illegal.-’^ The privilege of 
avoiding a contract for usury is one that belongs to the remedy, 
and forms no element in the rights that inhere in the contract.®® 
In several cases the Court has sustained the retrospective ap- 
plication of statutes affecting contracts on the ground that the 
material rights of the parties were not violated but that only 
remedial or incidental changes were made and that adequate 

^'"’Hooker v. Burr, 194 U. S. 415 (1904). Justice Feckham said that “the 
purchaser must found his rights upon the law as it existed when he purchased. 
An alteration after he had purchased, to his prejudice would be a different thing. 
... We agree that the law existing when a mortgage is made enters into, and 
becomes a part of, the contract; but that contract has nothing to do, so far as 
this question is concerned, with the contract of a purchaser at a foreclosure sale, 
having no other connection with the mortgage than that of a purchase at such 
sale” p. 420). 

^ Denny v. Bennett, 128 U. S. 489 (1888) . 

Ewell V. Daggs, 108 XJ. S. 143 (1883). 

^®“The right of a defendant to avoid his contract is given to him by statute, 
for purposes of its own, and not because it affects the merits of his obligation; 
and that whatever the statute gives, under such circumstances, as long as it re- 
mains in fieri, and not realized, by having passed into a completed transaction, 
may by a subsequent statute be taken away” (ibid., p. 150). 
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time was given in which to comply with the statutory changes. 
A statute of Louisiana providing that tacit mortgages and privi- 
leges shall cease to have effect against third persons unless 
recorded within a stated length of time was upheld on the ground 
that it was in the nature of a statute of limitations, that a reason- 
able length of time had been left for compliance, and that it 
provided a reasonable and desirable protection of innocent per- 
sons.^® Similar in point of view is a case sustaining a Maine stat- 
ute requiring a mortgagee within three months after the 
completion of foreclosure to record an affidavit setting forth cer- 
tain facts.®® The statute was here applied to a previously made 
contract, but the Court held the change to be a reasonable one, 
easily complied with, and therefore within the power of the 
state over remedies.®^ And in Wilson v. Iseminger a Pennsyl- 
vania statute presuming a release of ground rent on which there 
has been no payment or demand for payment for twenty-one 
years was held to be constitutional even as applied to previous 
contracts. The statute gave three years within which to preserve 
rights, and the Court found the regulation to be one of “con- 
venience and policy, the result of a necessary regard to the 
peace and security of society.” ®® A case decided in the previous 
year upon the principle that a change in the remedy, not sub- 
stantially altering the rights of the mortgagee, is valid had to 
do with an amendment to a mechanic’s lien law.®^ Under the law 
existing at the time the mortgage was made a mechanic’s lien 
was given priority; this was subsequently made somewhat more 
effective by a statute directing the Court, at its discretion, to sell 
the land and improvements together and distribute the proceeds, 

“Vance V. Vance, 108 U. S. S14 (1883). 

Conly V. Barton, 260 U. S. 677 (1923), 

‘‘It is recognized that the legislature may modify or change existing remedies, 
or prescribe new modes of procedure, without impairing the obligation of con- 
tracts, if a substantial or efficacious remedy remains or is given by means of 
which a party can enforce his rights under the contract’^ (ibid., p. 681). 

18s U. S. 5S (1902). 

p. 61. The theory of this remedial act is that upon which all statutes 
of limitation are based (ibid., pp, 6a-i). 

Red River Valley Bank v. Craig, 181 U. S, 548 (1901). 
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whereas under the previous lien law only the building could be 
sold to satisfy a claim of this kind.®® 

The Blaisdell Case and After. In all of these cases where the 
retrospective application of a statute affecting contracts is up- 
held, the Court is very careful to say that only remedial changes, 
and only reasonable ones at that, have been made. But in the 
most famous contract case of recent times, Home Building and 
Loan Association v. Blaisdell , the Court sustained a Minnesota 
statute which seemed, by the Court’s own standards, to do more 
than alter the remedy. This act, passed in April, 1933, was a 
product of the depression and an attempt to prevent the whole- 
sale loss of mortgaged premises by debtors who were at least 
temporarily unable to meet their obligations. It is based upon 
an intent very similar to the purpose of the statutes held un- 
constitutional by the Court in the Bronson and other cases of 
the kind. It is a debtors’ relief statute authorizing the state 
courts, upon application from the mortgagor, to extend the ex- 
isting one-year period of redemption from foreclosure sales for 
such period as the courts may deem equitable, but not beyond 
May I, 1935. The act was to remain in effect “only during the 
continuance of the emergency and in no event beyond May i, 
1935.” During the additional period in which the mortgagor is 
allowed to maintain possession he is required to apply the in- 
come or reasonable rental value, as fixed by the courts, to the 
payment of taxes, interest, insurance, and the mortgage indebt- 
edness. It is obviously a carefully drafted statute, one which at- 

difference between that statute and its predecessors, so far as relates 
to the point in question here, has special reference to the remedy only and to the 
manner of executing the provisions of the statute in force at the time of the execu- 
tion of the mortgage and also when the work was done and the materials fur- 
nished” p. 553). 

290 U. S. 398 (1934) . This case has probably been the subject of more writ- 
ten comment than any other contract case except the Dartmouth College case. 
A note on it wdll be found in many of the law reviews. The following very in- 
complete list of such notes may be of some value ; iZ Minnesota Law Rev., 319-41, 
354-55 (1934); 47 Harvard Law Rev., 66 o-~ 6 Z {ig34.) ; 32 Michigan Law Rev., 
S45~47 (1934); 13 Oregon Law Rev., 156-60 (1934) ; i Univ. of Chicago Law 
Rev., 639-42 (1934) ; 12 Texas Law Rev., (1934) ; 9 Indiana Law Journal, 

464-66 (1934); 9 Wisconsin Law Rev., 30^-0^ {1^3^). See also Samuel Zelko- 
wich, “Mortgage Moratorium,” 28 Law Rev., 830 (1934). 
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' tempts to protect the interests of the creditor as well as those 
of the debtor. But it is just as obviously one which is to be ap- 
plied retrospectively to the end of altering the provisions of 
contracts already in existence. Chief Justice Hughes does not 
attempt to deny that it affects more than the remedy. Rather 
does he Justify it as a reasonable exercise of the reserved power 
of the state. All contracts must be made subject to the future 
exercise of the regulatory power of the state.®'^ The legislature 
always retains the power to legislate in the interests of the public 
healthy morals, and safety If the legislation is ^^addressed to 
a legitimate end and the measures taken are reasonable and 
appropriate to that end,’’ it matters not whether contracts are 
affected incidentally, indirectly, or directly The power of the 
state may not be so exercised as to destroy the constitutional 
limitation, but conditions may arise ^^in which a temporary re- 
straint of enforcement may be consistent with the spirit and 
purpose of the constitutional provision and thus be found to be 
within the range of the reserved power of the state to protect 
the vital interests of the community.^’ The Chief Justice re- 
lies heavily upon the Emergency Rent cases to support the 
contention that in times of acute economic distress the police 
power of the state may be constitutionally employed to prevent 
“the immediate and literal enforcement of contractual obliga- 

‘‘Not only are existing laws read into contracts in order to fix obligations 
as between the parties, but the reservation of essential attributes of sovereign 
power is also read into contracts as a postulate of the legal order. The policy of 
protecting contracts against impairment presupposes the maintenance of a govern- 
ment by virtue of which contractual relations are worth while, — a government 
which retains adequate authority to secure the peace and good order of society.’’ 
290 U. S. 398, 435. 

^ For a discussion of the development and application of this doctrine see 
ch. VIII, infra. 

290 U. S. at 438. 

Ibid. P- 439- 

Block V. Hirsh, 236 U. S. 135 (1921) ; Brown Holding Co. v. Feldman, 256 
U. S. 170 (1921) ; Levy Leasing Co. v. Siegel, 258 U. S. 242 (1923). In the first 
of these only a Congressional act was involved and hence the contract clause was 
not discussed. In the second and third the Court sustained the New York Emer- 
gency Housing Laws on the ground that contracts are made subject to the re- 
served police power of the states. 256 U. S. at 198; 258 U. S. at 249. In neither 
opinion is there a satisfactory discussion of the point involved. 
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tions by a temporary and conditional restraint.” As Justice 
Sutherland points out in his learned and vigorous dissenting 
opinion, the legislation of the years preceding 1787, which led 
to the adoption of the contract clause, was emergency legisla- 
tion, as was that of the early eighteen-forties which resulted in 
the decisions discussed above.^® “It legitimately cannot be 
urged that conditions which produced the rule may now be in- 
voked to destroy it.” Indeed, it seems quite clear that the 
historical argument of the minority is not and cannot fully be 
answered, save by reference to principles not discussed in the 
Bronson case and those following it. The majority is unques- 
tionably influenced by the care with which the Minnesota statute 
safeguards the rights of the creditor, and by the nature of the 
process to be employed in order to make the law apply in par- 
ticular cases. Unlike the statutes considered in the previous 
century this one is not automatic or self-operating. It leaves 
much to the discretion of the state courts, and it is easier for 
the Supreme Court to believe that such a statute is a “reason- 
able” exercise of the police or regulatory powers of the state 
than one which was unconditional in its effect, or which did not 
secure to the mortgagee the rental value of the property during 
the extended period.^* 

At the time the Blaisdell decision was frequently heralded as 
having “a significance much broader than that referable to its 
immediate effect upon moratory legislation.” It “marks the 
climax of a growing appreciation of public needs and of the 
necessity of finding ground for a rational compromise between 
individual rights and public welfare.” In order to justify 
their conclusion the majority is really “rationalizing a constitu- 
tional limitation to subserve what it deems the requirements of 
an increasingly complex economic structure.” Thus the de- 

■*"290 U. S. at 4S3 et This dissent was concurred in by Justices Van 
Devanter, McReynolds, and Butler, 

p. 472. p, 432, 

'‘^Note in 47 JTarmrd Zaty Rev., 660 at 66S (1934). 

And rationalizing it so as to completely subvert its original meaning, . . 
for while the preservation of a venerable code as a living rule of conduct requires 
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cision seems to justify the application of the adjective “revolu- 
tionizing” if one considers merely the original meaning of 
the contract clause and the purpose for which it was inserted 
into the Constitution. But taken in connection with other de- 
cisions of the Court in interpreting and qualifying the prohibi- 
tion contained in that clause, it appears as merely another step, 
and not necessarily a long one, in the change of that prohibition 
from an absolute one to a reasonable one. Whether it was after 
all anything more than a rather striking application of the 
familiar doctrine that state legislatures may enact laws reason- 
ably modifying the remedy may perhaps better be ascertained 
after an examination of subsequent decisions purporting to 
clarify the holding in the Minnesota case. 

In a decision following shortly after the Minnesota case the 
Court elaborated its position in relation to the contract clause. 
This was W. B. Worthen Company v. Thomas *'^ in which an 
Arkansas statute exempting the benefit payments on life, sick- 
ness, and accident insurance policies from legal process for the 
satisfaction of any indebtedness existing at the time of the pass- 
age of the act was held unconstitutional. Before the law became 
effective, the plaintiff company had garnished payments to a 
beneficiary by an insurance company and had thus acquired a 
lien under Arkansas law. The statute had been upheld by the 
state Supreme Court, but was declared invalid by the United 
States Supreme Court as impairing the obligation of contracts. 

Chief Justice Hughes, for the Court, held that the Arkansas 
legislation, unlike the Minnesota statute, made no attempt to 


some growth and adaptation, the evolution of a doctrine to the point where it 
deserts the very roots of its inception is a far more significant matter^’ (ibid.). 

‘‘If, then, precedent, history, and logic are true guide posts of the law, the 
Minnesota statute was unconstitutional, unless, Ex parte Milligan and Wilson v. 
New to the contrary notwithstanding, an emergency operates to generate new 
governmental powers. This possibility would of course have been anathema to 
the authors of Article I, section lo, who fatuously, as it at present appears, sup- 
posed that they had forever banned stay laws from the legislative repertoire. Yet 
the only deduction which can be drawn from the instant case is that an emer- 
gency actually does have that effect” (Zelkowich, in 28 Illinois Law Rev. at 835), 
*^292 U. S. 426 (1934)- 
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discriminate on the basis of need on the part of debtors or 
classes of debtors and made no attempt to limit the sacrifice 
of contract rights. Distinguishing the Blaisdell case^ Hughes 
said: 

We held that when the exercise of the reserved power of the State, in 
order to meet public need because of a pressing public disaster, relates 
to the enforcement of existing contracts, that action must be limited by 
reasonable conditions appropriate to the emergency. ... Accord- 
ingly, in the case of Blaisdell, we sustained the Minnesota mortgage 
moratorium law in the light of the temporary and conditional relief 
which the legislation granted. ... In the instant case, the relief 
sought to be afforded is neither temporary nor conditional. In placing 
insurance moneys beyond the reach of existing creditors, the act con- 
tains no limitations as to time, amount, circumstances, or need.^® 

The constitutional prohibition cannot be so construed as to 
prevent “limited and temporary interpositions^^ with respect to 
contracts even though the public need is produced by economic 
causes. But it is also to be remembered that “this essential 
reserved power of the State must be construed in harmony 
with the fair intent of the constitutionaMimitation.^’ Hence, 
while the Minnesota statute had been sustained “in the light 
of the temporary and conditional relief’’ which was granted, 
the relief here was unconditional and unreasonable, and hence 
unconstitutional. 

Justice Sutherland, speaking for himself and Justices Butler, 
Van Devanter, and McReynolds, concurred ^^unreservedly” in 
the opinion of the Court and did so separately only because he 
found no substantial difference between this case and the Blais- 
dell case. “On the contrary,” said he, “we are of opinion that 
the two statutes are governed by the same principles and the 
differences found to exist are without significance, so far as the 
question of constitutionality is concerned.” Obviously relish- 
ing what he considers the retreat of the majority from the Blais- 
dell doctrine, Sutherland continues, “We were unable then, as 
292 U. S. 426, at 433, 434- 

p.;434.: 
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we are now, to concur in the view that an emergency can ever 
justify, or, what is really the same thing, can ever furnish an 
occasion for justifying, a nullification of the constitutional re- 
striction.” Such a view takes us “beyond the fixed and secure 
boundaries of the fundamental law into a precarious fringe of 
extraconstitutional territory in which no real boundaries ex- 
ist.” It is “unsound and dangerous doctrine” that the validity 
of such statutes depends on the length of time they are to con- 
tinue. “We do not possess the benevolent power to compare and 
contrast infringements of the Constitution and condemn them 
when they are long-lived or great, or unqualified, and condone 
them when they are temporary or small or conditioned.” 

In 193 s another case from Arkansas came to the Supreme 
Court, involving questions which again led to a discussion of 
the Blaisdell case.®^ The statute concerned was one dealing with 
improvement district bonds and modifying the procedure rela- 
tive to defaulted obligations. In addition to reducing the inter- 
est and penalties on unpaid benefit assessments, it prolonged the 
minimum time within which property might be sold for their 
non-payment from 65 days to two and one-half years and pro- 
vided a further four-year period of redemption during which 
the landowner might remain in possession without payment of 
any kind. 

The constitutionality of the law was defended on the grounds 
of emergency declared in the act itself, and because it purported 
to act merely upon the remedy and not upon the substance of 
the contract. The Supreme Court of the United States held the 
statute unconstitutional. Justice Cardozo, for the Court, re- 
marked that while the dividing line between change of sub- 
stance and change of remedy is obscure, “not even changes of 
remedy may be pressed so far as to cut down the security of the 
mortgage without moderation or reason or in the spirit of oppres- 
sion. Even where the public welfare is involved these bounds 

“292 U. S. 426, at 434-3S. 
p. 433. 

^Idem. See the note on this case in 21 St. Louis Law Rev. (1933), 84. 

“W. B. Worthen Co. v. Kavanaugh, 293. U. S. 36 (1933). 
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must be respected/^ He referred to Worthen y. Thomas, in 
which the Blaisdell case had been distinguished. 

: ^ With: studied indifference to the interests' of the mortgagee 
or to his appropriate protection’’ the framers of the acts in ques- 
tion here ^^have taken from the mortgage the quality of an 
acceptable investment for a rational investor.” Refuting argu- 
ments based on the Blaisdell case, Justice Cardozo pointed out 
the conditional nature of the relief and the discretion left to the 
courts by the Minnesota statute, as well as the limited duration 
of the statute and its provisions for the protection of the mort- 
gagee. “None of these restrictions, nor anything approaching 
them, is present in this case, . . . Not Blaisdell’s Case, but 
Worthen’s supplies the applicable rule.” 

At the same term the Court held unconstitutional the Frazier- 
Lemke Act.^^ Although this was an act of Congress, the Court 
took occasion to review its recent decisions under the contract 
clause, since in them it had “held unconstitutional provisions in 
some respects comparable to the Frazier-Lemke Act.” The 
federal legislation was a farm mortgage moratorium act provid- 
ing for a five-year stay of all proceedings if a plan for deferring 
payments could not be agreed upon. In the course of the opinion 
declaring this law void, Justice Brandeis cited the Minnesota 
case md Worthen yi Kavanaugk, saying that statutes for the 
relief of mortgagors are sustained when they are found “to pre- 
serve substantially the right of the mortgagee to obtain, through 
application of the security, payment of the indebtedness.” The 
same statutes are invalid when it appears that this substantive 
right has been materially abridged. The Minnesota case was 
further distinguished because it expressly limited the emer- 
gency period and even provided for further limitation at the 
discretion of the court. This decision is of particular interest 

295 IT. S. 565'at 60. . . . 

Ibid., at 60. 

Ibid., at 63. 

Louisville Joint Stock Land Bank v. Radford, 295 U. S. 555 (1935). 

^^Ibid., at 578. An amended version of this act was sustained by a unani- 
mous Court in Wright v. Vinton Branch of the Mountain Trust Bank of Roanoke, 
300 U. S. 440 (1937). Ibid., at 5S1. 
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to the student of constitutional history because of the light that 
it sheds upon the expansion of the meaning of due process of 
law. It seems reasonably clear that in 1789 no one would have 
connected the prohibitions of the due process clause with legis- 
lation of this kind. On the other hand similar legislation, when 
enacted by the states, was believed to have been prohibited by 
the contract clause. There is no clause prohibiting the Congress 
from passing a law impairing the obligation of contracts. In 
the Federal Convention a motion to include such a limitation 
was made by Gerry on September 14, but his motion died for 
want of a second.®^ Evidently the obligation of contracts clause 
is now almost, if not quite, superfluous. 

The next year, 1936, another state statute was declared un- 
constitutional and the Blaisdell case further distinguished. This 
was Treigle v. Acme Homestead Association,^^ involving legis- 
lation of Louisiana. The plaintiff became a member stockholder 
of the defendant building and loan association under a general 
Louisiana law authorizing such corporations. The law provided 
for withdrawal of members and established a fund for payment 
to be made in order of notice of intent to withdraw. The plain- 
tiff placed his name on the list, but before he was paid, the stat- 
ute in question was passed and payment refused. This statute 
abolished the liquidation fund and changed the order of with- 
drawal, so that payment of twenty-five per cent of the claim at 
the head of the list was made, the claimant’s name then to be 
placed at the bottom of the list as to the balance. The United 
States Supreme Court held the statute unconstitutional as de- 
priving the plaintiff of property without due process of law and 
impairing the obligation of contracts, and a rehearing was sub- 
sequently denied.®* 

The state Supreme Court had recognized the impairment of 
the plaintiff’s contract, but had upheld the law on the grounds 
that (i) building and loan associations are “quasi-public” insti- 
tutions and may be regulated in the public interest, and (2 ) due 

Farrand, Records, 11 , 619. Supra, p, 9. 

297 U. S. 1S9 (1936). 


297 U. S. 728 (1936). 
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to the existing economic emergency the statute was justifiable as 
an exercise of the police power even though it impaired existing 
contracts. The United States Supreme Court held that the act 
did not purport to deal with an emergency and thus could not 
be upheld on that ground. Legislation may not interfere with 
purely private rights on the pretext of public necessity. “Though 
the obligation of contracts must yield to a proper exercise of the 
police power, and vested rights cannot inhibit the proper exer- 
tion of the power, it must be exercised for an end which is in 
fact public and the means adopted must be reasonably adapted 
to the accomplishment of that end and must not be arbitrary or 
oppressive.” The Court reaffirmed the general doctrine of the 
Blaisdell case, but refused to consider this as emergency legisla- 
tion. It might, said the Court, take judicial notice of the emer- 
gency, but it would not read into the statute a limited duration 
neither expressed nor implied therein. 

One other case remains in which the Blaisdell decision was 
mentioned. This was Richmond Mortgage and Loan Corpora- 
tion V. Wachovia Bank and Trust Company , involving a statute 
of North Carolina. This act provided that when a mortgagee 
purchases property at his own sale conducted under power of 
sale, and then brings action for deficiency, the debtor may in 
defence show that the true value of the property exceeded the 
sale price and thus defeat the deficiency claim in whole or in 
part. In this case the plaintiff challenged the statute on the 
ground that it so affected the remedy as materially to impair the 
obligation. The state court upheld the statute, and was affirmed 
by the United States Supreme Court on the ground that the 
statute did not so circumscribe or deny existing remedies as 
seriously to impair the contractual right. 

The Minnesota case was not directly relied upon, since the 
state Supreme Court had held this not to be emergency legisla- 
tion. The decision was reached under the familiar doctrine of 
the distinction between obligation and remedy, and also on the 

“ 297 U. S. 189, at 197. 

^ 300 U. S. 124 (1937). 
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ground that the mortgagee still had the alternative remedy of 
equitable foreclosure. Justice Roberts, for the Court, cited the 
Minnesota case, Worthen v. Kavanaugh, and cases there re- 
ferred to, and remarked: “The particular remedy existing at the 
date of the contract may be altogether abrogated if another 
equally effective for the enforcement of the obligation remains, 
or is substituted for the one taken away.” 

In view of the subsequent decisions more strictly applying the 
doctrine of the Blaisdell case, it is somewhat difficult to decide 
precisely what that holding means today. Some tentative con- 
clusions, however, seem justifiable: 

1. Since not every debtor needs or deserves relief , the statute 
must attempt to discriminate on the basis of need on the part 
of debtors or classes of debtors. The relief should not extend to 
those whose default is due to other causes, and not directly to 
the emergency. 

2. If the emergency doctrine is to be regarded as justifica- 
tion, the statute probably must be limited in duration to the 
emergency period and preferably would leave even further dis- 
cretion to the courts as to the duration of the emergency. 

3. Thus the courts should be entrusted with the entire pro- 
ceedings, and should have wide discretion in the suspension of 
obligations. “Unconditional” relief is apparently viewed with 
disfavor. 

4. Interference with contracts must be “limited and tempo- 
rary,” and must not exceed that necessitated by the emergency. 
If justified by the police power, it must be for an end which is 
“in fact public” and the means must be reasonable and not 
“arbitrary or oppressive.” 

5. Statutes preventing the misuse of land or the misapplica- 
tion of funds and providing substantial compensation to the 

®®300 U. S. 124, at 128-29. See the note on this case in 35 Michigan Law 
Rev.^ 1003 (1937) . With these decisions cf. U. S. Mortgage Co. v. Matthews, 293 
U. S. 232 (1934). Here the mortgagor agreed to foreclosure and sale in ac- 
cordance with existing statutory regulations or any amendments or additions 
thereto.” This was held to justify a subsequent statute providing that during the 
emergency such remedy should not be available to holders of less than 25 per 
cent of the entire unpaid mortgage debt. 



CONTRACTS BETWEEN PRIVATE PERSONS 119 

creditor for his patience — such as the rent provisions in the 
Minnesota statute — may be more successful in running the ju- 
dicial gauntlet.®'^ 

The Blaisdell case, in the light of subsequent decisions, 
appears now to have decided merely the very narrow question 
of the validity of the particular statute under the specific cir- 
cumstances there existing. So far as any general rule may be 
said to have emerged, it is merely an apparently limited exten- 
sion of the principle that reasonable modification of the remedy, 
especially if adequate time is left for compliance, does not 
constitute an impairment of the obligation of contracts. If any 
advance has been made, it consists in that economic conditions 
may create an emergency in which a scrupulously drafted stat- 
ute may call upon the police power to grant wide discretion to 
courts in extending temporary and conditional relief to debtors. 

Perhaps all that can be said is that the Court’s interpretation 
of the contract clause is but another example of the apparent 
tendency for the courts in the practice of Judicial review of leg- 
islation to demand that statutes, regardless of the provision upon 
which they are based, must accord with what appears to the 
Court to be reasonable. This, it is feared, cannot be much of a 
guide to legislators. And yet it must be thus so long as the 
Court continues to use reasonableness as the criterion of consti- 
tutionality. For reasonableness is an elusive standard which 
obstinately refuses to be reduced to neat and workable rules. 
To the legislator is left the privilege of attempting to decide 
what is reasonable and proper until he is enlightened by the 
Court. 

Land Titles. Since the time of Fletcher v. Peck there has 
been no doubt about the applicability of the contract clause to 
grants of land made by the state to one or more persons. But 

the opinion of Brandeis, J., in Wright v, Vinton Branch, 300 U. S. 440 
(1937). Since this case, like the Louisville Joint Stock Land Bank case, supra, 
p. 115, involves a Congressional statute the contract clause was not before the 
Court. Nevertheless, the discussion of the allowable limits to relief given by 
bankruptcy statutes is highly relevant to the present problem, although it is in 
terms of the due process clause of the Fifth Amendment. 

® 6 Crunch $7 (iSio) . 
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if a state may not revoke its grant of land, its power to legislate 
concerning the title to lands sold or otherwise granted by it does 
not cease with the act of alienation. In one of the cases decided 
toward the end of Marshall’s chief justiceship, the Court unani- 
mously supported the doctrine that where a grant or patent 
contains no covenant to do any further act in relation to the 
land, none will be created by implication.®® It remains within 
the power of the state to pass recording acts and acts of limita- 
tions.™ If such an act render void a deed or title given by a 
claimant to the land it is nevertheless not an unconstitutional 
impairment of contract. Of course, if the statute under the guise 
of a remedial change actually impairs the validly acquired title 
of one of the parties, the Court will not sustain it. In Green v. 
Biddle ’’^ an act providing that an adverse possessor of land 
should be recompensed for improvements and that no suit could 
be brought against him for rents and profits accruing during the 
period while he was unaware of an outstanding title was held 
invalid on the ground that it materially altered the right of the 
landowner. 

In Satterlee v. Matthewson ™ the Court sustained an act of 
Pennsylvania providing that the landlord-tenant relation should 
exist between Connecticut settlers and Pennsylvania claimants. 
This rule reversed a decision of the Supreme Court of the state, 
creating a contract where none had existed according to that 
decision. With the wisdom of the measure, the Supreme Court 
refused to be concerned. It contented itself with declaring that 
“it is not easy to perceive how a law which gives validity to a 
void contract can be said to impair the obligation of that con- 

Jackson v. Lamphire, 3 Pet. 280 (1830) . 

See Wilson v. Standefer, 184 U. S. 399 (1902), in which was involved an act 
authorizing the forfeiture of land, for failure to pay interest charges, without 
judicial proceedings, although the act under which the land had been purchased 
from the state required such proceedings. The Court held this to be a valid change 
in the remedy ; the previous act did not constitute a contract that the proceed- 
ings there provided would be the only ones resorted to. See also Lessee of Liv- 
ingston V. Moore, 7 Pet. 469 (1833), 

^8 Wheat, i (1823). Here the “contract” considered by the Court was be- 
tween the states of Kentucky and Virginia, Suprai p. 47. 

^^2 Pet. 380 (1829). 
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tract.’^ An act validating ineffective grants of land by married 
women where some irregularity in the conveyance existed was 
held to be no impairment of contract in Watson v. Mercer In 
an opinion sustaining a statute imposing the duty of notification 
to prior owners before a purchaser at a tax sale could take title 
Justice Miller said that such a statute is not invalid simply be- 
cause it is retrospective or because it affects the value of a con- 
tracts^ “The vast disproportion between the value of the land 
and the sum for which it is usually bid off at such sales,” and 
the fact that the owner is frequently not aware of the proceed- 
ings, made “the requirement an eminently just and proper 
one.” 

It is one of the contingencies to which parties look now in making 
a large class of contracts, that they may be affected in many ways by 
state and national legislation. For such legislation demanded by the 
public good, however it may retroact on contracts previously made, 
and enhance the cost and difficulty of performance, or diminish the 
value of such performance to the other party, there is no restraint in 
the Federal Constitution, so long as the obligation of performance 
remains in full force.*^^ 

Wills and Estates. The cases on this subject under the con- 
tract clause have been few in number and of limited scope. In 
Florentine v. Barton a special act regulating the administra- 
tion of an intestate’s estate and providing for the public sale of 
the real estate for the payment of debts was sustained. This act, 
said Justice Grier, does not transgress upon the domain of the 
courts, but is remedial legislation. It infringes no contracts. 
It is a plain case of useful remedial regulation. A statute author- 
izing the chancellor of the state to alter the trustees named in 

Ihid., p. 412. 

Pet. 88 (1834). So far as the act “has any legal operation, it goes to con- 
firm and not to impair the contract of the femes covert. It gives the very effect 
to their acts and contracts which they intended to give, and which from mistake 
or accident, has not been effected” (ibid., p. in). 

Curtis V, Whitney, 13 Wail. 68 (1872). 

'^^Ibid., p. 71. 

"^^2 Wall. 210 (1865). 
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a will, with the consent of those trustees, impairs no contract/® 
Neither contract nor vested right was infringed. An existing 
statute requiring the property of minors to be held as security 
may be changed so that the guardian is empowered to dispose 
of that property and substitute other security.®® The legislature 
entered into no contract to refrain from using its power to deter- 
mine the manner in which the estates of infants shall be pre- 
served. Consequently it has the power of “altering the law on 
the subject, whenever in its judgment the interest of the minors 
or the public good requires that it should be done.” 

Legal Relations of Husband and Wife. In the Dartmouth Col- 
lege opinion Marshall said that the contract clause “never has 
been understood to restrict the general right of the legislature 
to legislate on the subject of divorces. Those acts enable some 
tribunal, not to impair a marriage contract, but to liberate one 
of the parties because it has been broken by the other.” Jus- 
tice Story said that a statute dissolving a valid marriage con- 
tract, “without any default or assent of the parties,” may be as 
well included within the prohibition as any other interferences 
with a contract.®® But he also concedes that the legislature is 
not forbidden by the clause to legislate on the subject. Whether 
one agrees with the rationalization of this position set forth by 
Marshall, and, on the whole, accepted by Story, it is at least 
clear that the Court has not yet declared a statute providing 
for divorces to be unconstitutional as an impairment of con- 
tract. Sixty years after the Dartmouth College case Chief Jus- 
tice Waite quoted the dictum of Marshall as a completely 
adequate answer to the contention that a Louisiana divorce 
statute was for this reason unconstitutional.®® This ruling was 
again upheld a few years later in Maynard v. Eill.^* 

Williamson v. Suydam, 6 Wall. 723 (186$). 

^‘’Lobrano v. Nelligan, 9 Wall. 295 (1870). 

4 Wheat. 5185 629 (1819). 

Ibid., pp, 6gs--g6. 

V. Hunt, 24 Lawyers ed. 1109 (1879) . The statute here considered 
provided for the granting of divorces under certain conditions by a court of com- 
petent jurisdiction. 

125 U. S. 190 (iSSS). 
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Only a few statutes having to do with the property rights of 
husband and wife have come before the Court under the con- 
tract clause, and these have been held to be valid exertions of 
the state’s power to regulate the terms of the institution of 
marriage. A Tennessee statute provided that the interest of a 
husband in the real estate of his wife, whether acquired before 
or after marriage, could not be sold, or disposed of by any judg- 
ment against him. This was objected to by a creditor on the 
ground that, so far as it was applied to debts incurred by the 
husband before the passage of the statute, it impaired the obliga- 
tion of contract, since it deprived the husband and creditors of 
vested rights in the wife’s property. But the Court held that 
the right of the husband, prior to the enactment of the statute, 
did not come from contract between him and his wife, or be- 
tween him and the state.®“ It came from a rule of law established 
by the legislature, and resting “upon public considerations 
arising out of the marriage relation. The relation of husband 
and wife is, therefore, formed subject to the power of the state 
to control and regulate both that relation and the property 
rights directly connected with it, by such legislation as does not 
violate those fundamental principles which have been estab- 
lished for the protection of private and personal rights against 
illegal interference.” ®® A statute of the Minnesota territory 
making valid a past conveyance by husband and wife, ineffective 
when made because it deprived the wife of dower rights, was 
sustained in Randall v. Krieger,^'^ as being a curative statute and 
impairing no contract. A Washington statute providing that 
one-half of the community property should be subject to the 
testamentary disposition of the wife altered the legal situation 
of couples who had married at a time when the state law gave 
to the husband the entire management and control of such prop- 
erty and specified that upon the death of husband and wife the 
whole of the community property should go to the survivor. 

^ Baker’s Executors v. Kilgore, 145 U. S. 487 (1892 ) . 
pp. 490-91. 

23 Wall. 137 (1875). The Court relied upon Satterlee v. Matthewson, 2 Pet. 
3S0 (1829), and Watson v. Mercer, 8 Pet. no (1S34). 
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However, the retrospective application of the statute was up- 
held on the ground that the wife had an interest in the property 
as well as the husband, although the power of disposition was in 
the husband, and the state was within its rights in regulating 
the power of testamentary disposition of the property.®* 

Civil War and Reconstruction Legislation. The group of cases 
here to be considered has two unique characteristics; all of them 
grew out of legislation enacted during or immediately after the 
Civil War and having relation only to the peculiar circum- 
stances of that period; all of them resulted in verdicts of un- 
constitutionality. Two of them involved Confederate acts 
sequestrating moneys owing by residents of the Confederacy to 
loyal citizens of the Union. In both cases the acts were held 
unconstitutional as impairments of contracts.®® The Constitu- 
tion does not prohibit the Confederacy from impairing the 
obligation of contracts, but this was not a constitutional gov- 
ernment. Whatever effect the laws in question had came 
from their being enforced by states, and the states are pro- 
hibited from enforcing, as well as enacting, laws interfering 
with contracts. The debts that were owed to citizens of the 
northern states at the outbreak of the war continued to be 
binding obligations. 

In three cases decided in 1872 the Court held invalid provi- 
sions found in the reconstruction constitutions of three southern 
states. In the first case it ruled against a Georgia provision 
which declared that no state court could take jurisdiction of any 
contract the consideration for which was a slave.®® The Court 
held that Georgia was a state of the Union in 1868, when the 
new state constitution was adopted, as it had been since 1789. 
It further held that a denial of all remedies is equivalent to a 
direct invalidation of a contract. In this opinion the Court 
appeared to assume that if the contract was valid when made 
it could not constitutionally be set aside later because of the 

®®Warburton V. White, 176 U. S. 4S4 (1900) u 
Williams v. Bruffy, 96 U. S. 176 (1878) ; Stevens v. Griffith, iii U. S. 48 
(1884). 

^ White V. Hart, 13 Wall, 646 (1872) . 
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abolition of slavery. This assumption was articulated in Osborn 
V. Nicholson,^^ decided immediately afterward. This involved 
an Arkansas, constitutional provision directly annulling all con- 
tracts for the purchase and sale of slaves. The Court said, 
^Whatever we may think of the institution of slavery . . . as 
the obligation here in question was valid when executed, sitting 
as a court of justice, we have no choice but to give it effect. We 
cannot regard it as differing in its legal efficacy from any other 
unexecuted contract to pay money made upon a sufficient con- 
sideration at the same time and place.’’ In another case de- 
cided a few months later the Court held unconstitutionar a 
section of the Louisiana constitution rendering invalid contracts 
for which consideration was Confederate money, again on the 
ground that a contract valid- when made could not thus be con- 
stitutionally impaired.^^ 

In Thorington v. Smith the Court ruled that a contract for 
the payment of Confederate notes made during the Rebellion 
could be enforced in the courts of the United States. Since this 
currency, which had been forced on the community by a usurp- 
ing government, is no longer in circulation, ^The party entitled 
to be paid in these Confederate dollars can recover their actual 
value at the time and place of the contract, in lawful money of 
the United States.” The reason for this altered basis of pay- 
ment was, of course, the great depreciation in value of the Con- 
federate notes during the later part of the war. The Court re- 
fused to allow the southern states, after the war, to alter its rule 
for the payment of such contracts. A North Carolina statute of 
1868 was applied by a state court to mean that the basis for 
paying a contract for the sale of wood in 1864 should be the 
actual value of the wood at that time, without reference to the 
value of the Confederate currency in which the debt was origi- 
nally payable. This the Court held to be an impairment of the 

^^13 Wall. 654 (1S72). 

'“Ibid., p. 664. 

“Delmas v. Merchants Mutual Ins. Co., 14 Wall. 661 (1872). 

“8 Wall. 1 (1869). 

"=/62d.,p. 14. 
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contract.®® A Virginia statute of similar effect was held unconsti- 
tutional in another case decided ten years later.®'^ Where the 
contract is payable in currency, it is clear that such currency is 
demandable. Since the currency here involved is no longer legal, 
the exchange value of that currency in lawful money of the 
United States must be paid in order to fulfil the terms of the 
contract. 

Wilmington etc. R.R. Co. v. King, 91 XJ. S. 3 (1875). 

®’Effinger v. Kenney, 115 U. S. 566 (1885). 
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THE REGULATION OF CORPORATIONS 

Much the largest and most important group of cases under the 
contract clause is that having to do with the regulation of corpo- 
rate enterprise. Some of these cases grow out of ordinary con- 
tracts between corporations already in existence and state or 
local governments. A few involve contracts between two or more 
corporations or between a corporation and an individual person. 
But by far the greater number involve rights, privileges, im- 
munities, or duties contained, or supposed to be contained, in 
the charter of incorporation. Nearly all of the corporation cases, 
that is to say, follow from the rule of the Dartmouth College 
decision,^ that a corporate charter is a contract between the 
state and the corporation. In that case the corporation was 
established for educational, not commercial purposes, but the 
same rule was assumed to apply to commercial charters by 
Marshall in Providence Bank v. Billings^ although not until 
184s was there a case of this kind in which a statute was de- 
clared unconstitutionaL® 

Since the Dartmouth College case there have been but six 
cases involving the regulation of educational or charitable cor- 
porations,^ but there have been a great many involving com- 
mercial corporations. A large proportion of these concern tax 
exemptions, and these will be dealt with in the next chapter. 
Excluding the tax cases but including those having to do with 
charitable or educational corporations, there have been nearly 
two hundred cases before the Supreme Court in which the regu- 

^4 Wheat. 518 (1819). 

“4 Peters 514 (1830) . 

® Gordon v. Appeal Tax Court, 3 How. 133 (1845) . This involves the problem 
of tax exemption of a bank. The first case involving regulation of a commercial 
corporation in which a decision of unconstitutionality was reached is Planters^ 
Bank v. Sharp, 6 How, 301 (1848). 

^ This figure does not include the tax cases which are dealt with in ch. VII. 
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lation of corporations has been dealt with under the clause for- 
bidding the impairment of the obligations of contract. This 
series of cases represents an incomplete but a fairly representa- 
tive picture of the regulation of corporations in this country 
during the nineteenth century. Until well into the second decade 
of the twentieth century there continued to be many contract 
cases dealing with this problem, but it is also true that after the 
eighteen-nineties an ever-increasing proportion of the legal con- 
troversies over such regulatory activities of the states has been 
considered under the due process clause. So numerous and so 
varied have been the statutes against which the protection of 
the contract clause has been invoked that it seems desirable, 
before considering the kinds of regulation found in them, to 
survey briefly the types of corporation which, at successive 
stages of our history, have been the subject of such regulation. 

Kinds of Corporations Affected 

The legislative enactments most frequently in litigation under 
the contract clause are those involving railroads and street rail- 
ways. In all there have been seventy-three cases of this kind, 
twenty-four of them involving street railways. There were only 
two before the Civil War,® and only eleven before 1880, but 
after that time there was a steady stream of such cases until 
1920. Since then there have been only six. The first street rail- 
way case came in 1869,® the second not until 1897,’^ but since 
1900 these cases have been more numerous than those involving 
railroads. Furthermore, of the seventeen cases in which statutes 
or ordinances involving rail transportation have been declared 
unconstitutional, nine have had to do with street railways. 

Second as a source of such litigation are acts involving water 
companies. The first of the twenty-six cases of this kind came 
in 1884,® the largest group, twelve, between 1900 and 1910. 

®Tlie first was Baltimore & Susquehanna R.R. v. Nesbit & Goodwin, lo How. 
395 (1S51). 

® Peoples R.R. v. Memphis R,R., lo Wall. 38 (1869). 

City Ry. Co. v. Citizens^ St. R.R. Co., 166 U. S. S57 (1897), 

® Spring Valley Works v. Schottler, no U, S. 347 (1884) 
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Seven cases have resulted in a verdict of unconstitutionality. 
The next largest group involves a closely related public utility^ 
the gas and electric companies. The sixteen cases in this group, 
like most of those concerning street railways and water com- 
panies, have to do largely with municipal ordinances rather 
than state statutes. There is one case as early as 1869,^ but, as 
one would expect, two-thirds of the cases have been decided 
since 1900. Five of the sixteen acts involved have been held 
unconstitutional. 

A very large proportion of the cases involving banks arose 
over questions of taxation, and they will be discussed in the next 
chapter. There have been twelve non-tax cases, all except 
three being decided between 1841 and 1880. In six cases, 
three of them in the Taney period, there was a verdict of 
unconstitutionality. 

In ten cases between 1885 and 1913 the regulation of insur- 
ance companies was involved. All of these statutes were sus- 
tained. Charitable corporations have been concerned in seven 
cases, the earliest a church, the next four colleges, the others 
a benevolent association and a hospital.^^ In the first three 
cases the decision was that the law was unconstitutional; since 
1852 all of the legislation concerned has been sustained. 

There have been six cases involving telephone companies, all 
except one since 1908 and all except one resulting in deci- 
sions of constitutionality, and six cases spread between Taney’s 
first term^^ and 1920 dealing with bridges, with again one 

® Memphis v. Dean, 8 Wall. 64 (1869). 

^“Terrett v. Taylor, 9 Cranch 43 (1815). I am including this under the con- 
tract cases because the Court has so frequently done so. Justice Story in his 
opinion did not refer directly to the contract clause. 

Dartmouth College v. Woodward, 4 Wheat. 518 (1819) ; Vincennes tlniver- 
sity V. Ind., 14 How. 268 (1852) ; Pennsylvania College Cases, 13 Wall. 190 
(1872) ; Bryan v. Board of Education, 1 51 U. S. 639 (1894). 

National Council of Junior Order v. State Council of Virginia, 203 U. S. 
151 (1906). 

^‘Contributors to the Pa. Hosp. v. Philadelphia, 245 U, S. 20 (1917). 

New York V. Squire, 145 U. S. 175 (1892). 

Louisville v. Cumberland Tel. & Tel. Co., 224 tJ. S. 649 (1912). 

Charles River Bridge v. Warren Bridge, ii Peters 420 (1837). 

Internat. Bridge Co. v. New York, 254 U. S. 126 (1920). 
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decision unfavorable to the legislation involved.^® There is an 
even wider spread in the five canal regulation cases, the first 
decided in 1834,“ the most recent in 1923,^“ the latter case and 
the one preceding it resulting in decisions of unconstitution- 
ality. The four relatively early turnpike cases were ail decided 
favorably to the legislation, as were the four more recent water 
power cases. On the other hand, in the two cases involving 
building and loan associations the decision went against the 
states. Finally there have been sixteen cases concerning a vari- 
ety of enterprises — a dam, a levee, a brewery, a fertilizer fac- 
tory, a lottery, a mortgage corporation, a slaughterhouse, a 
river improvement corporation, a glue factory, a packing house, 
oil and pipe line companies and motor carriers — which have 
produced no decisions of unconstitutionality. 

Types of Regulation 

It is much less easy to classify the kinds of regulation found 
in the many statutes and ordinances considered by the Court 
under the contract clause. All possible schemes involve a cer- 
tain amount of artificiality and none can avoid some duplica- 
tion. The method here employed is based upon the attempt to 
present a picture of the various kinds of regulation employed 
by the states and reviewed by the Supreme Court under the con- 
tract clause, rather than the legal rules developed by the Court 
in these decisions. In the final part of this chapter these cases 
will be considered again, there from the point of view of the legal 
categories employed by the Court rather than the content of 
the statutes or other instruments of regulation. 

Formation of Corporation. An original act of incorporation 
raises no problem of the impairment of contract, but the forma- 
tion of a new corporation through the consolidation of existing 
corporations does present several problems, some of which will 

^®The Binghampton Bridge, 3 Wall, 51 (1866). 

^®Mumma v. Potomac Co., 8 Peters 281 (1834). 

Columbia Ry., Gas & Electric Co. v. South Carolina, 261 U. S. 236 (1923). 

^Carondelet Canal & Navigation Co. v. Louisiana, 233 U. S. 362 (1914), 
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be discussed in the chapter on taxation. The general ruling 
has been that where such consolidation takes place the new 
corporation does not take all of tlie powers of the old ones un- 
less this is so stated in the new act or charter. Furthermore the 
new corporation is formed subject to the laws in existence at 
the time of its formation.^'^ 

Authorizing a Corporation to do a Different Kind of Business 
from that Designated in the Charter, So long as the policy 
holders are protected a state may permit an insurance company 
to enlarge the scope of its business from a purely mutual, assess- 
ment basis to the writing of other types of insurance on a re- 
serve basis.^^ Here, the Court held, there was no violation of 
the contracts made between the state and the companies, or be- 
tween the companies and the members under the earlier plan. 

Authorizing Change in Location of Corporation. In two cases 
the Court sustained acts empowering colleges to move to a new 
location.^^ The corporations concerned consented, indeed re- 
quested the change, in both instances, and the Court bad no 
difficulty in finding that in the first case the state had reserved 
the right to amend the charter, and in the second that, although 
local citizens had given funds to the college in order to secure its 
establishment in that town, there was no contract provision re- 
quiring the location in any particular place. 

Affecting Control of the Corporation. The standard case on 
this point is of course Dartmouth College v. Woodward?^ It 
seems clear from the doctrine there set forth that any attempt 
by the state to take control of a corporation from the group 
selected as provided in the charter and vest it in another will 
be held invalid. If, however, the state has reserved the right 

See m/Vc, p. 190. 

“'^Shields v. Ohio, 95 U. S. 319 (1877). See People ex rel. Schurz v. Cook, 148 
U. S. 397 (1893), and Grand Rapids & Ind. Ry. Co. v. Osborn, 193 TJ. S, 17 
(1904), in which the Court sustained statutes affecting purchasers of mortgaged 
railroads under acts granting them the right to incorporate. 

‘‘‘Wright V. Minnesota Mutual Life Ins. Co., 193 U. S. 637 (1904) ; Polk v. 
Mutual Reserve Fund Life Ass^n of New York, 207 U. S. 310 (1907). 

‘’‘‘Pennsylvania College Cases, 13 Wall. 190 (1S72) ; Bryan v. Board of Edu- 
cation, 151 U. S. 639 (1894). Wheat. 518 (1819). 
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to amend charters it may at least alter the method of electing 
the directors. If one may judge by the dicta of Justice Clifford 
and Justice Gray in the two cases sustaining this position 
there are limits to the power to exercise the reserved right. It 
must be used, they say, for a purpose which will not defeat or 
substantially impair the object of the grant or the rights vested 
under the grant. 

The Use oj the Public Streets. The rapid development of the 
public utilities which must of necessity make some use of the 
public streets for their tracks or pipes or wires has produced a 
series of cases involving the extent to which a state or a city is 
constitutionally entitled to alter or amend provisions applying 
to the right of the utility to use the street, or provisions impos- 
ing some obligation upon those already doing so. With very 
rare exceptions the Court has sustained regulations of this kind. 
There seems to be little doubt but that the methods prescribed 
for securing permission to lay pipes or wires under the streets 
may be altered after franchises are granted, provided there is 
no evidence of discrimination or unfairness. Thus, to give a 
single example, an electrical corporation was refused permission 
to lay wires until it secured permission from a board established 
by statute after it was incorporated. The regulations of this 
board differed from those set forth in the statutes existing at 
the time of its organization.^® On the other hand, the Court de- 
clared unconstitutional a regulation under which a corporation 
was denied the right to lay any more mains under the streets.^® 
Here the corporation was chartered under a constitutional provi- 
sion giving it the rights denied under an ordinance enacted to 
carry out a subsequent constitutional provision. 

Miller v. State, 15 Wall. 478 (1873); Looker v. Maynard, 179 U. S. 46 
(1900). In the first case Justices Bradley and Field dissented. They argued that 
the agreement as to the make-up of the board of directors was not part of the 
charter, and therefore that the reservation of power to amend did not apply. 

People of the State of New York ex rel. N. Y. Electric Lines Co. v. Squire, 
145 U. S. 173 (1892). In accord: Missouri eJc reL Laclede Gas Light Co. v. 
Murphy, 170 U. S. 78 (1898) ; Hardin-Wyandot Lighting Co. v. Village of Upper 
Sandusky, 251 U. S, 173 (1919). 

^Russell V. Sebastian, 233 U. S. 195 {1914), 
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Two cases involving the validity of fees for continued use of 
the streets have turned upon the continued existence of the 
franchise grant. In the first the Court found that the grant had 
expired in 1910 as set forth in the original franchise, and that 
an ordinance of 1906 purporting to extend it to 1921 did not 
constitute a contract.*® In the second it found that such a fee 
could not be charged since the charter grant of 1 889 was of un- 
limited duration and the state constitutional provision then in 
effect limited such grants to fifty years, a term that had not yet 
expired.*^ 

The Court has sustained orders requiring railroads to elim- 
inate grade crossings within cities at their own expense.®* It 
has by a process of strict construction found that the cities in 
question had reserved powers necessary to enable them to pro- 
hibit the operation of locomotives on certain streets.*® By similar 
methods of reasoning it has sustained acts requiring railways to 
pay the cost of paving between and just outside the tracks.®* 

In most of the cases where the right to use the public streets 
has been repealed the Court has been able to find that the fran- 
chise right had expired and had not been extended,** or has an- 
nounced that in doubtful cases the construction favorable to the 
public should be followed,*® or has relied upon the principle 
that contracts are subject to reasonable regulations for the pub- 
lic safety .*''^ In two cases, however, it has found the municipal 

Detroit United Ry. v. City of Detroit, 229 U. S. 39 (1913), 

Boise Artesian Hot & Cold Water Co. v. Boise, 230 U. S. 84 (1913). 

"" N. Y. and N. Eng. R.R. Co. v. Bristol, 151 U. S. SS^ (1894) ; Erie R,R. Co. 
V. Public Utility Comm,, 254 U. S. 394 (1921) . In the latter case Chief Justice 
White, Justice Van Devanter, and Justice McReynolds dissented. 

•'^R.R. Co. V. Richmond, 96 U. S. 521 (1878) ; Southern Pacific Co. v. Port- 
land, 227 U. S. 559 (1913). 

Southern Wisconsin Ry. Co, v. Madison, 240 U. S. 457 (1916) ; Milwaukee 
Electric Ry. and Light Co. y. Wisconsin, 252 U. S. 100 (1920) ; Ft. Smith Light 
& Traction Co. v. Bd, of Improvement, 274 U. S. 387 (1927). 

Mitchell V. Dakota Central Tel. Co., 246 U. S. 396 (1918) ; Bankers Trust 
Co. V. Raton, 258 U. S. 328 (1922), 

'^^St. Paul Gas Light Co. v. St. Paul, 181 U. S. 142 (1901) ; Louisiana Ry. & 
Nav. Co. V. Behrman, 235 U. S. 164 (1914) . 

Denver & Rio Grande R.R. Co. v. Denver, 250 U. S. 241 (1919). Here the 
railroad had been directed to remove a track from the intersection of two streets. 
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regulation to be contrary to the contract clause. In one case the 
city of Louisville attempted to withdraw a franchise from a tele- 
phone company which, under ordinances of 1900 and 1902, had 
expressly been given the powers of a predecessor company 
which in turn had been given a perpetual franchise.®** The 
Court found that the franchise had been constitutionally granted 
and that it could not be validly revoked. A year later the Court, 
in a less open case of contract violation, rejected the attempt 
of South Bend to prevent a railroad from completing a double 
track authorized by an ordinance amending the franchise almost 
half a century before.®® Part of the double track had been built 
much earlier, and the city now wished to have no more of the 
street covered with tracks. The majority of the Court held that 
the right here granted to the railroad was a proper subject of 
contract and the contract was not thus to be revoked. 

Rate Regulation. There have been many cases involving one 
of the most frequently litigated of governmental powers, that 
of regulating the rates or charges of public utility corporations. 
It has been suggested that the contract clause was potentially 
a due process clause, capable of the vast expansion which has 
made that provision of the Constitution the basis of so many 
examples of restrictive judicial action. The greatest turning 
point in the contract clause’s limitation was Ogden v. Saun- 
ders,*'^ but another critical point, one which has contributed in 
very significant measure to the breadth of the due process 
blanket, is to be found in a group of rate regulation cases de- 
cided in 1886. Three earlier rate cases. Shields v. Ohio** Peik 
v. Chicago & N. W. Ry. Co.*^ and Spring Valley Water Works 
V. Schottler,*^ turned upon a process of interpretation which 
found that the state had in each instance reserved the power to 

Louisville v. Cumberland Tel. & Tel. Co., 224 U. S. 649 (1912). 

Grand Trunk Western Ry. v. South Bend, 227 U. S. 544 (1913). Justices 
Hughes and Pitney dissented. 

Supra, p. so. 

^’■gS U. S. 319 (1877). 

^^94 U. S. 164 (1877)- 
no U. S. 347 (1884). 
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fix rates.^'^ . The chatters before the Court in the Railroad Com- 
mission cases of 1886 gave to the railroads the power to fix 
reasonable rates.^® A subsequent statute providing that rates 
be fixed by a commission was sustained by the Court. Chief 
Justice Waite said that although the roads could fix reasonable 
rates j the charters did not take from the state the power to de- 
termine what shall be reasonable. ^The right to fix reasonable 
charges has been granted, but the power of declaring what 
shall be deemed reasonable has not been surrendered. If there 
had been an intention of surrendering this power, it would have 
been easy to say so. Not having said so the conclusive pre- 
sumption is that there is no such intention.^’ The Chief Jus- 
tice is evidently anxious to avoid holding that a railroad charter 
is granted subject to the reserved power of the state to regulate 
rates. It is indeed an extreme instance of interpretation favor- 
able to the state, for, as Justice Harlan points out in his dissent- 
ing opinion, the companies are by this reasoning placed in 
exactly the same position as if the rate provision were left out 
of the charters, or as if the state expressly reserved the regu- 
latory power. 

The forces engaged in a sustained and powerful drive during 

^In the first case Justices Strong and Field dissented; in the second Justice 
Field dissented. In both dissents, but especially in the latter, lurks the fear that 
the rate fixed will not compensate for the investment made. The majority left 
that question open and concerned itself with the power of the state to deal with 
rates. 

Stone V. Farmers’ Trust Co., ii6 U. S. 307 (1886); Stone v. Illinois Cen- 
tral R.R. Co., 116 U. S. 347 (1886). See also Stone v. New Orleans and North- 
eastern R.R. Co., 116 U. S. 352 (18S6). 

'^^In Stone v. Illinois Central R.R. Co., 116 U. S. 347 (1886), the charter pro- 
vision which was before the Court read, “The president and directors be, and 
they are hereby, authorized to adopt and establish such a tariff of charges for the 
transportation of persons and property as they may think proper, and the same 
to alter and change at pleasure.” 

'^'^116 U. S. 307, at 330. The commerce and due process clauses were also in- 
volved. Although the Chief Justice does not consider at length in this opinion 
the possibilities latent in the due process clause it is highly significant that he says 
that “it is not to be inferred that this power of limitation or regulation is itself 
without limit. This power to regulate is not a power to destroy, and limitation 
is not the equivalent of confiscation.” In brief this decision which makes clear 
the inadequacy of the contract clause for the protection of the railroads marks a 
step toward the broad interpretation of the due process clause. 
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the eighties to restrict the regulatory activities of state legis- 
latures could, if this attitude on the part of the Court continued, 
get little aid or comfort from the contract clause. Evidently 
they must continue to attempt to secure a reversal of the dec- 
laration in the Granger cases to the effect that the reasonable- 
ness of rates fixed by the states was to be determined by the 
legislatures, not by the Courts, under the sanction of the due 
process clause.^® That they must continue to place little reli- 
ance upon the contract clause is further illustrated by Georgia 
Railroad and Banking Co. v. Smith , in which a unanimous 
Court sustained the Georgia Commission in fixing a rate lower 
than the maximum rate set in the charter. Here Justice Field 
spoke for the Court. However, only two years later, in the 
Minnesota Railroad Commission case the Court found that 
although there was no charter exemption against the fixing of 
rates by the state the company was deprived of property with- 
out due process of law because the statute denied the right of a 
judicial investigation of the reasonableness of the rates fixed. 
The doctrine of the Granger cases had now been reversed, and 
from this time on most of the struggles over rate regulation are 
dealt with under due process, not imder the contract clause. 

The few remaining railroad rate cases do not require separate 
treatment. In all of them the Court sustained the statute,®^ 
even though it was sometimes necessary to employ a method of 
interpretation seemingly inconsistent with some of the decisions 
in which the regulation of street railway rates is involved. Just 

controlling fact is the power to regulate at all. If that exists, the 
right to establish the maximum of charge ... is implied. . . . We know that 
this is a power which may be abused; but that is no argument against its exist- 
ence. For protection against abuses by Legislatures the people must resort to the 
polls, not to the courts.^’ Chief Justice Waite, in Munn v. Illinois, 94 U. S. 113 

(1877). 

'''128 U. S. 174 (1888). 

Chicago, Milwaukee, & St. Paul Ry. v. Minnesota, 134 U. S. 418 (1S90). 

®^See St. Louis & San Francisco Ry. Co. v. Gill, 156 U. S. 649 (1895) ; and 
Grand Rapids k Indiana Ry. Co., v. Osborn, 193 U. S. 17 (1904), in which the 
Court finds that by consolidation previously existing rate privileges have been 
lost. In L. & N. R.R. Co. v. Ky., 183 U. S. 503 (1902), it is not difficult for the 
Court to find that a contract limiting the rate-maMng power did not exist. 
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why the difference in attitude it is difficult to say, but it is at 
least apparent that, although the Court has never held a rail- 
road rate statute unconstitutional under the contract clause, it 
has held void almost every municipal ordinance providing for 
the regulation of street railway rates brought before it under 
that clause. In Detroit v. Detroit Citizens’ Street Ry. Co.^^ the 
city attempted to secure a reduction in rates from the five-cent 
maximum fixed in the charter. The Court refused to sustain the 
action of the city even though the state constitution reserved 
the right to alter or repeal, and the franchise grants reserved 
to the city the power to make further rules, orders, or regula- 
tions. Justice Peckham’s opinion is, considered alone, carefully 
reasoned, but placed beside the railroad rate cases just discussed 
it seems to be based upon a different set of premises. For al- 
though it may have been the intent of the framers of the state 
constitution to have its reservation provision apply only to state 
action, as Justice Peckham asserted, that is not so stated in the 
document itself. And if the reserved powers of the city apply 
only to incidental and not to “vital portions of the agreement” 
it is only because the Court so found. 

In a series of cases®* decided during the next two decades 
the Court makes it clear that the contract clause serves to pro- 
tect the five-cent fare if any reasonably clear agreement by the 
city to stipulate for such a rate can be shown. Almost the sole 
exception is San Antonio Traction Co. v. Altgelt!’^ Here the 
Court found that a state constitutional provision reserving the 
power to control all franchises granted by the legislature “or 
created under its authority ... [and] subject to the control 
thereof” gave to the state, although on the authority of the De- 
troit case it certainly would not have given to the city, the power 
to require the issuance of half -fare tickets for school children. 

184 U. S. 36S (1902). 

Cleveland v, Cleveland City Ry. Co., 194 U. S. 517 (1904) ; Cleveland v, 
Cleveland Electric Ry. Co., 194 U. S. 538 (1904) ; Minneapolis v. Minneapolis 
St. Ry. Co., 213 U. S. 417 (1910) ; Detroit United Ry. v. Michigan, 242 U. S. 
238 (1916); Detroit United Ry. v. Detroit, 248 U. S. 429 (1919) ; Georgia Ry. 
k Power Co. v. Decatur, 262 U. S. 432 (1923). S. 304 (1906). 
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In other words, it seems accurate to say that in the street rail- 
way fare cases the Court has construed franchise provisions 
strictly as against the grantors. Probably the explanation is to 
be found in the definiteness of the “five-cent fare” provision. 
That is, after all, more difficult to get around than the usual 
railroad rate provision, but not much more so than the wording 
of the charters involved in the Railroad Commission cases of 
1886.®® It is probably relevant to point out that the first street 
railway cases were decided by the Court after it had begun to 
restrict the rate regulatory power under the due process clause, 
while the first railroad rate cases were decided before that time. 
Even where the due process clause was not invoked in the 
street railway cases, the due process point of view seems to have 
been applied. 

Aside from the street railway cases just one other case has 
been found in which the Court ruled against an attempt to alter 
the existing rates of a public utility. In this case there was a 
clear stipulation for maximum rates to be charged by a water 
company to private customers, and the attempt by the city to 
have these lowered failed.®® In three other cases involving water 
companies the Court found that no clear contract existed or 
that there was a sufficient reservation of state power.®® An 
alleged contract to supply water power at certain rates was de- 
nied in King Manufacturing Co.v. Augusta?^ An ordinance fix- 
ing rates for gas was held subject to alteration in Cedar Rapids 
Gas Light Co. v. Cedar Rapids , both because it was not a bind- 
ing contract (although it also renewed the franchise of the 

also Northern Ohio Traction & Light Co. v. Ohio, 245 U. S. 574 (191S), 
in which the attempt to force a reduction of rates from an interurbaii railway 
upon pain of losing the franchise failed. A (hvided Court held that the circum- 
stances of the original grant indicated no intention either to give or to accept a 
mere revocable grant. 

Vicksburg v. Vicksburg Waterworks Go., 206 XJ. S. 496 (1907). 

Knoxville Water Co. v. Knoxville, 189 U. S. 434 (1903); Owensboro v. 
Owensboro Waterworks Co., 191 U. 8. 358 (1903). 

Murray v. Pocatello, 226 U. S. 318 (1912). See also Stanislaus v. San 
Joaquin & King's Kiver Canal & Irrigation Co., 192 U. S. 201 (1904). 

277 U. S. 100 (1928). 

^« 223 U.S. 655 (1915). 
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eompany) and because of a state statute prohibiting cities from 
contracting away rate-making powers. In another case involv- 
ing the regulation of telephone rates the Court found no im- 
pairment of contract because the original contract was, so far 
as its rate provisions were concerned, invalid, the state not hav- 
ing given to the city power to fix rates by contract.®^ A statute 
making certain pipe lines common carriers and subjecting their 
rates to state regulation was held not to violate the contract 
clause, at least for those pipe lines which had previously been 
serving as common carriers.^^ Unusual in that tlie objection to 
the fixing of rates was here on the part of those having to pay 
them is Sands v. Manistee River Improvement Co.^^ This com- 
pany was allowed to charge tolls from those benefiting from its 
work in removing obstacles to the floating of timber on a river. 
Reliance was placed by the plaintiff upon a provision of the 
Ordinance of 1787, but the Court held that this ceased to be 
operative after the formation of the states in the area involved, 
excepting as the states accepted its provisions. 

Other Forms of Regulation Affecting Freedom of Corpora- 
tions to Manage Their Own Affairs, Although the regulation of 
rates has been the most widely applicable form of state inter- 
ference with corporate self-government, there has been a vari- 
ety of other kinds of regulation, some of them of even greater 
importance to particular corporations than those requiring lower 
rates. With the exception of an early case in which the Court 
refused to allow Mississippi to forbid the transfer or assign- 
ment of banknotes,®^ and of a very recent case in which Louisi- 

®’-Home Tel & Tel, Co. v. Los Angeles, 211 U, S. 265 (190S). 

Producers Trans. Co. v. R.R, Comm, of California, 251 U. S. 228 (1920). 
The attempt to convert those pipe lines which had been serving as private con- 
tract carriers into common carriers was held invalid under the due process clause. 
But as to those which had previously served as common carriers the company was 
held to be incapable of preventing state regulation of their rates by making con- 
tracts for future transportation. 

123 U. S. 288 (1S87) ; also Ruggles v. Manistee River Improvement Co. 123 
U. S. 297 (1S87), 

Planters’ Bank v. Sharp, 6 How. 301 (1848). Justice Daniel and Chief 
Justice Taney dissented on the ground that there was no express grant of this 
power to the bank. 
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ana was denied the power to alter the method of paying with- 
drawing members of building and loan associations,®® the Court 
has sustained the various forms of regulation here grouped to- 
gether, in nearly all of them, unanimously. A number of them 
turned upon the interpretation of the contract involved. In 
cases involving requirements that trains stop at a certain sta- 
tion, previously abandoned with the consent of the state,®® pro- 
hibiting a railroad from buying a parallel and competing line,®’’ 
and refusing to allow a benevolent association to grant char- 
ters,®® the Court found no contract to exist. A curious example 
of construction favorable to the power to regulate is found in 
Pearsall v. Great Northern Railway Co.^^ Here a general power 
to consolidate granted in the charter was successfully limited 
by a subsequent act prohibiting consolidation with a parallel 
and competing road. The power had not been executed, and 
the Court apparently felt that this particular limitation upon 
the general grant was justified, at least in part, by that fact. 
Justice Brown has a good deal to say about monopolies and 
competition, however, and although he admits the constitution- 
ality of exclusive grants, it would seem that the basis of the 
decision is much more the point of view of the Sherman Act than 
that of decisions on monopolistic grants under the contract 
clause. When the city of New York forbade advertising on 
trucks or busses, the Fifth Avenue Coach Company unsuccess- 
fully contended that the enforcement of the ordinance would 
be a violation of its charter rights.™ A street railway case turned 
upon the question whether the requirement by the public serv- 
ice commission that the plaintiff continue through service on 

®®Treigle v. Acme Homestead Assn., 297 U. S. 1S9 (1936), Justice Roberts 
here held that the act was not a proper exercise of the police power for a public 
purpose, but dealt only with the private rights of stockholders. 

®®R.R. Co. V. Hamersley, 104 U. S. i (1881). 

L. & N. R.R. Co. V. Ky., 161 U S. 677 (1896). 

National Council of Junior Order of United Amer. Mechanics v. State Coun- 
cil, 203 U. S. 151 (1906). 

161 U. S. 646 (1896). The opinion contains an unusually extensive review 
of the cases on corporate regulation under the contract clause. Justices Field and 
Brewer dissented without opinion. 

Fifth Avenue Coach Co. v. New York, 221 U. S. 467 (1911). 
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certain lines was in harmony with its franchise.'^^ A divided 
Court found that a sufficient reservation had been made in the 
charter. 

A very interesting doctrine, to be discussed at some length 
below, is to be found in a number of cases in which the Court 
declared that the state cannot by contract divest, or, as it said 
in one case, “denude,” itself of its police or regulatory power 
over some matters of vital concern to the health, morals, and 
safety of the community. It has, to cite a few examples, in this 
way found it possible to sustain a liquor law,^^ an ordinance 
requiring the removal of a fertilizer factory,'^® the annulling of 
a lottery company’s franchise,'^^ the relocation of tanks used for 
the storage of petroleum,’’® subjecting insurance accounts to in- 
spection by auditors,’® requiring such a company to prepare a 
specified kind of annual statement,” regulating the control of 
banks,’® and restricting the position of tracks and the operation 
of cars within the city limits.’® Of substantially the same point 
of view are the opinions sustaining a New Jersey act forbidding 
transportation of water through pipes or canals into another 
state,®® and a Texas act forbidding the use of natural gas in 
the manufacture of carbon black.®’ A contemporary problem of 
government control is discussed in Sproles v. Binford.^^ A stat- 
ute providing a comprehensive series of regulations of motor 
carriers was challenged on several grounds, among them the 
violation of franchise contracts. We need not here consider the 

Puget Sound Traction, Light & Power Co. v. Reynolds, 244 U. S. 574 
(i9i5)- 

'^^Beer Co. v. Massachusetts, 97 U. S. 25 (1878). The discussion of the inher- 
ent police power here is really dicta, since the Court found that by an act of 
1809 the state had reserved the power to regulate. 

Fertilizing Co. V. Hyde Park, 97 U. S. 659 (1878). 

Stone V. Mississippi, loi IJ. S. 814 (1880). 

'^‘^Pierce Gil Corp. v. Hope, 248 U. S. 498 (1919). 

Chicago Life Ins. Co. v. Needles, 1 13 U. S. 574 (1885) . 

Eagle Ins. Co. V. Ohio, 153 U. S. 446 (1894). 

Bank of Oxford V. Love, 250 U. S. 603 (1919). 

’^Atlantic Coast Line R.R. v. Goldsboro, 232 U. S. 548 (1914). 

Hudson County Water Co. v. McCarter, 209 U, S. 349 (190S) . 

®^Henderson Co. V. Thompson, 300 U. S. 258 (1937). 

«^286 U. S. 374 (1932). 
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discussion of the commerce and due process clauses, but it is 
worth noticing that Chief Justice Hughes dismissed the contract 
contention with the remark that contracts relating to the use of 
the highways must be deemed to have been made in contempla- 
tion of the regulatory authority of the state.®® 

Imposing Burden upon Corporations. The Court has sus- 
tained a number of statutes and ordinances requiring that a 
corporation construct some addition to its plant or repair or re- 
move some existing structure. The addition of a fishway to a 
dam was upheld on the ground that there is an implied obliga- 
tion by common law on all dam owners to build fishways, an 
obligation not lifted by the grant of a charter.®^ It is interesting 
that the Court should have given this reason for sustaining the 
statute, since it also found that the state had reserved the power 
to amend or alter. Railroads have been required to repair via- 
ducts,®' lower or remove tunnels,®® to construct new bridges over 
their tracks only six years after the existing ones had been 
authorized by city ordinance, ®'' and to remove a viaduct and 
build double tracks across their road.®® However, the Court 
held that, where a city had agreed to pay the cost of construct- 
ing crossings, the railroad could not be required by the state to 
share the cost of building an underpass.®® This agreement by 
the city was not inconsistent with the proper exercise of the 
police power. 

^Similarly, the Court ruled in a recent case that contracts between utilities 
and their customers are made subject to the continuing power of the state to 
annul and supersede rates previously established by contract. Midland Realty Co. 
V. Kansas City Power and Light Co., 300 U. S, 109 (1937). 

Holyoke Co. V. Lyman, IS Wallace 500 (1873) . 

Chicago, B. & Q. R.R. Co. v. Nebraska, 170 U. S, S 7 (189S) ; N. Pacific Ry. 
Co. V. Minnesota, 20S U. S. 583 (1908) ; here the inalienable police power doctrine 
was invoked. 

®®West Chicago St. R.R. Co. v. lU., 201 U. S. 306 (1906). Reservation in 
earlier statute. 

Wabash R.R. v. Defiance, 167 U. S. 88 (1897). 

®^New Orleans Pub. Service, Inc. v. New Orleans, 281 U. S. 682 (1930). See 
also International Bridge Co. v. New York, 254 tJ. S. 126 (1920), where the Court 
found that because of a reserved right to amend the state could require the build- 
ing of a roadway on a bridge. 

®®Mo., Kansas k Texas Ry. Co. v. Oklahoma, 271 U. S. 303 (1926). 
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Imposing Legal Liability for Damage. Where the damage 
was caused by the negligence of the corporation, its servants or 
agents, the state is not prohibited by the contract clause from 
imposing liability upon it, even though the corporation has been 
exempt by its charter for liability for death of its employees for 
such reason.^^ This, said Justice Van Devanter for a unanimous 
Court, belongs to the class of subjects over which the legislature 
possesses regulatory but not contracting power. A railroad may 
also be made liable for damages by fire occasioned by its loco- 
motives,^^ or by water caused by its failure to make openings 
to carry off such water, and again it seems that the reserved 
police power of the state renders any charter provision on the 
subject ineffective.^" 

Grant of Similar Franchise Rights to Another Corporation. 
In one of the most famous cases under the contract clause Chief 
Justice Taney held valid a franchise to build a bridge, soon to 
become a free bridge, very close to a toll bridge, the charter of 
which had not expired.^^ This decision was, of course, based 
upon the principle of strict construction of the franchise, not 
upon the principle that an exclusive bridge franchise may not 
be given. Indeed, the basic assumption of the Taney Court 
here was that if the grant had been explicitly monopolistic 
within the area, the later grant would be a violation of the con- 
tract clause. In the case of the Binghampton Bridge, decided 
just two years after Taney’s death, it was made abundantly 
clear that the Court will protect against competition a toll 
bridge which can show a grant of exclusive privilege. Three 
members of the Court, Justice Grier, Justice Field, and Chief 
Justice Chase, dissented, not on the ground that a monopolistic 

Texas & New Orleans R.R. Co. v. Miller, 221 U. S. 40S (1911) ; also Texas 
& New Orleans R.R. Co. v. Gross, 221 XJ. S. 417 <1911). In Chicago k Alton 
R.R. Co. V. McWhirt, 243 U. S. 422 (1917), the Court found that there was no 
attempt to contract away such exemption. 

St. Louis & San Francisco Ry. Co. v. Mathews, 165 U. S. 1(1897). 

“^Chicago & Alton Ry. V. Tranbarger, 238 U. S. 67 (1915). See ch. VIII, 
below. 

Charles River Bridge v. Warren Bridge, ii Peters 420 (1837), supra, p. 63. 

®^3 Wallace 51 (1866). 
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grant is invalid, but rather because they believed that the ma- 
jority had interpreted the franchise too liberally, contrary to 
the admitted rule of strict construction.®® 

The most interesting group of cases dealing with the desire of 
states and cities to repent of their generosity and give to another 
corporation, sometimes to several others, rights previously 
granted away in an exclusive franchise, followed the adoption 
of the Louisiana constitution of 1879. Section 258 contains 
these words: “The monopoly features in the charter of any 
corporation now existing in the State, save such as may be con- 
tained in the charters of railroad companies, are hereby abol- 
ished.” This was first tested in the case of Butchers' Union 
Slaughterhouse Co. v. Crescent City Co.®® Here the company 
which had received the exclusive right to carry on the slaughter- 
ing business in the New Orleans area by act of 1869 was re- 
sisting the entrance of a competitor who claimed the right to 
establish a slaughterhouse under the constitution of 1879. The 
Supreme Court, in 1873, had refused to find the monopoly to 
be contrary to the Thirteenth or Fourteenth Amendment,®’^ 
but it now finds that grant was invalid because it attempted to 
bargain away the police power.®® This power, only very re- 
cently discovered by the Court to apply to cases under the con- 
tract clause,®® is particularly concerned with the protection of 
the public health, and slaughterhouses are closely connected 
with the public health. Therefore, since the legislature cannot 

See Wheeling & Belmont Bridge Co. v. Wheeling Bridge Co., 13S U. S. 287 
(1891), in which Justice Field for the Court sustained a subsequent grant on the 
grounds that the earlier one contained no exclusive franchise. 

U. S. 746 (18S4). 

®'^The Slaughter House Cases, 16 Wall. 36 (1873). 

Justice Miller, who also wrote the opinion in the Slaughter House cases, is 
at pains to point out that the earlier case is not being overruled. Nor does he 
hold that exclusive grants are always invalid, “even the power to give an ex- 
clusive right for the time being to particular persons or to a corporation to pro- 
vide this stock landing and to establish this slaughterhouse.” What he does deny 
is the power of the legislature to give such a grant as will prevent future legis- 
latures from repealing the grant or making a new one inconsistent with it, 
“whenever in the wisdom of such legislature, it is for the good of the public it 
should be done.” 

See iw/ro, pp. 199-203. 



THE REGULATION OF CORPORATIONS 


145 

validly , “devest itself of the power to enact laws for the preserva- 
tion of the public health,” it follows that a monopolistic 
grant, for more than “the time being,” is unconstitutional and 
the provision in the constitution of 1879 is not contrary to the 
contract clause. The reasoning of the Court would be more 
satisfactory if the measure under consideration were one pro- 
viding for the regulation of slaughterhouses rather than for the 
abolition of an exclusive grant. Justice Bradley, with whom 
Justice Harlan and Justice Woods agreed, pointed out in a 
concurring opinion that the monopoly clause in the act of 1869 
“had nothing of the character of a police regulation.” He, 
as well as Justice Field who wrote a separate concurring opinion, 
argued that the act of 1869 was invalid under the privileges and 
immunities, due process, and equal protection provisions of the 
Fourteenth Amendment, a position essentially the same as that 
they had taken in their dissenting opinions in the Slaughter 
House cases eleven years earlier. The majority of the Court, 
however, was but slowly coming to a slightly modified version 
of their position. 

That the doctrine of the Butchers’ Union case does not ordi- 
narily apply to monopolistic grants to public utilities was soon 
made clear in other cases involving the Louisiana constitution 
of 1879. New Orleans attempted to grant to certain companies 
the privilege of supplying the city with water and gas, privileges 
earlier granted in exclusive franchises to other corporations. In 
both instances the Court held that a monopolistic grant is 
valid against later attempts to introduce competition unless the 
public health or morals or safety are directly involved. The 
grant of a monopoly to a utility is not contrary to the police 
power doctrine, although such enterprises always continue to be 
subject to regulation for the protection of the public health, 
morals, or safety. This same principle has been many times re- 
peated. Unless it can be shown that the earlier exclusive fran- 

"'"IXI U. S. 746, at 7SI. 
p. 761. 

102 New Orleans Gas Co. v. La. Light Co., 115 XJ. S. 650 (1885) ; New Orleans 
Water Works Co. v. Rivers, 115 U. S. 674 (1885). 
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chise has expired/"® an attempt to grant another franchise of 
the same kind will be held contrary to the contract clause. This 
has been applied not only to bridge, to water, and to gas 
companies but also to the use of streets by street railways, even 
where the grant was a perpetual one.^"® The ordinary rule of 
strict construction will be employed,^"® but if the Court finds 
that the grant is an exclusive one it will protect it against the 
attempt to introduce competition. 

Construction of Own System by City. Although the Court 
has sometimes been more strict in its interpretation of corpo- 
rate rights, it has applied the same rule of law to the construc- 
tion of water or gas or electric plants by the city after the grant 
of a franchise for this purpose to a private corporation. Per- 
haps the best illustration is to be found in the Walla Walla 
case.^®^ Here the city had granted to a corporation a franchise 
to supply water to the city for twenty-five years, and as part of 
the agreement stipulated not “to erect, maintain or become in- 
terested in any water works.” Six years later the city passed an 
ordinance to provide for a municipal water works and for the 
issuance of bonds with which to finance it. The corporation 
sought and secured an injunction forbidding this action. A 
unanimous Court sustained the injunction, held that the con- 
tract was not void as creating a monopoly or contracting away 
part of the governmental power, and that the second ordinance 

For examples of construction resulting in this conclusion see Turnpike Co. 
V. Ill, 96 U. S. 63 (187S) ; Cleveland Electric Ry, Co. v. Cleveland k Forest City 
Ry. Co., 204 U. S. 116 (1907). 

addition to the Louisiana case see Louisville Gas Co. v. Citizens’ Gas 
Co., 115 U. S. 6S3 (18S5). 

^‘^City Ry. Co. v. Citizens St. R.R. Co., 166 U. S. $57 (1S97) ; Cleveland v. 
Cleveland Electric Ry. Co., 201 U. S. 529 (1906) ; Covington v. South Covington 
& Cincinnati St. Ry. Co., 246 U. S. 413 (1918). 

Piedmont Power & Light Co. v. Graham, 253 U. S. 193 (1920). An inter- 
esting example of such construction is found in Stein v. Bienville Water Supply 
Co., 141 XJ. S. 67 (1891). Here the plaintiff had been granted the exclusive privi- 
lege for a term of years of supplying Mobile with water from a particular creek. 
A franchise to another water company was later issued with the privilege of sup- 
plying the city water from any other stream in the county. The Court held that 
this did not infringe the privileges of the first company. 

Walla Walla v. Walla Walla Water Co.. 172 U. S. i (1898) . 
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dearly impaired the obligation of the contract. In the Vicks- 
burg case the problem of interpretation was complicated by 
a state constitutional provision, and a less clear statement in the 
charter j but the Court again found a violation of contract, and 
had no hesitancy in declaring the later act unconstitutional.^^^ 
In the other cases where this situation has been involved the 
Court has sustained the municipality in its establishment of a 
municipal plant. Two cases may serve to illustrate the readi- 
ness of the Court to find that the city has not contracted away 
its power to establish a public plant. In Lehigh Valley Co, v. 
Easton the corporation had received an exclusive franchise 
to supply the locality with water and gas for a term of years. 
The charter was granted under a state statute of 1874 empower- 
ing such exclusive franchises. However, it appeared that a stat- 
ute of 1867 authorized towns to build and maintain public water 
works. When Easton decided to take advantage of the act of 
1867 the Court sustained the Pennsylvania Court in its finding 
that the act of 1867 had not been repealed by the act of 1874 
and that therefore there was no impairment of contract. The 
opinion does not squarely face the problem, whether the act of 
1874 was an amendment of the act of 1867. Rather does it 
demonstrate a desire to find for the right of the town to estab- 
lish a plant of its own. 

The Knoxville case turns upon a narrower point.^^^ In 1882 
the city granted to a corporation a franchise to supply the city 
with water for a thirty-year period, agreeing not to grant ^To 
any other person or corporation any contract or privilege to 
furnish water to the city of Knoxville.’’ The city was given the 

Vicksburg v. Vicksburg Waterworks Co., 202 U. S. 453 (1906). See for an 
earlier discussion of this situation, Vicksburg Waterworks Co. v. Vicksburg, 185 
U. S. 6s (1902). 

Los Angeles v. Los Angeles Gas & Electric Corp., 251 XJ. S. 32 (1919). 
Here the Court refused to sustain the action of the city in ordering the removal or 
relocation of the company’s poles in order that the city might construct a street 
lighting system of its own. In the absence of a clearly applicable provision in the 
company’s franchise the Court based its ruling on the due process clause. 

U. S. 3SS (1887) . 

Knoxville Water Co. v. Knoxville, 200 U. S. 22 (1906). 
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right, after fifteen years, to purchase the plant. In 1903, nego- 
tiations for purchase having resulted in disagreement, the city 
was authorized by legislative act to purchase or construct a 
plant of its own. This was sustained by the Court on the ground 
that the grantee could claim nothing by implication; the city 
had, to be sure, agreed not to give a franchise to any other cor- 
poration, but had not bound itself to refrain from establishing 
a municipal plant as it had done in the Vicksburg and Walla 
Walla cases. Justice Harlan who had written the Lehigh Valley 
opinion and dissented in the Vicksburg case wrote this opinion, 
as interesting an example of strict construction of a corporate 
grant as one can find. Justices Brown, White, Peckham, and 
Holmes dissented without opinion. In the other cases of this 
kind the Court was invariably unanimous in holding that the 
type of exclusive grant found in the Vicksburg and Walla Walla 
cases was not present and that therefore the city could not be 
prevented from establishing its own plant.“^ 

Revocation of Land Grants. Three of the four cases of this 
kind deal with the attempt of Texas to withdraw grants made 
to railroads as a consideration for the construction of their lines 
in that state. The variety of statutory and constitutional pro- 
visions involved makes the opinions very difficult to summarize, 
but at least it is clear that the Court found no difficulty in hold- 
ing that a state may by contract alienate its public lands and 
may not, consistent with the contract clause, rescind that aliena- 
tion.’-^® To have held otherwise would have involved overruling 

Bienville Water Supply Co. v. Mobile, 175 U. S. 109 (1899) ; Skaneateles 
Water Works Co. v, Skaneateles, 1S4 U. S. 354 (1902) ; Bienville Water Supply 
Co. v. Mobile, 1S6 U. S. 212 (1902) ; Helena Water Works Co. v. Helena, 195 
U. S. 383 (1904) ; Hamilton Gas Light & Coke Co. v. Hamilton City, 146 U. S. 
258 (1892); Capital City Light and Fuel Co. v. Tallahassee, 186 U. S. 401 
(1902) ; City of Joplin v. Southwest Missouri Light Co., 191 U. S. 150 (1903) ; 
Ramapo Water Co. v. City of New York, 236 U. S. 579 (1915). In the Ramapo 
and Hamilton cases the Court also found that there were reservation clauses in 
the state constitutions. 

^^^In Davis v. Gray, 16 Wall. 203 (1S73), the grant had been made upon con- 
dition of construction of 30 miles of track by 1861 and 50 miles within two years 
thereafter. The Civil War intervened and an act was passed to extend the time 
limit for the construction for ten years after 1866. The reconstruction constitution 
of 1S69 attempted to secure the forfeiture to the state of all such lands not 
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the first case under the contract clause, Fletcher, v. Peck 

But if a state may constitutionally grant away in perpetuity 
the land which it owns, it is not entirely free to grant away 
lands covered by tide waters' or by the fresh waters of the 
Great Lakes. Such lands, said the Court in Illinois Central 
Railroad v. Illinois , the state holds in trust for the people of 
the state and they can make grants of such lands only for pur- 
poses of constructing wharves, docks, and other aids to com- 
merce, and only to the extent that they ^^do not substantially 
impair the public interest in the lands and water remaining.” 
The principle permitting limited grants for public benefit, Jus- 
tice Field continued, 

. . . is a very different doctrine from the one which would sanction the 
abdication of the general control of the state over the navigable waters 
of an entire harbor or bay, or of a sea or lake. Such abdication is not 
consistent with the exercise of that trust which requires the govern- 
ment of the state to preserve such waters for the use of the public. 
The trust devolving upon the state for the public, and which can only 
be discharged by the management and control of property in which the 
public has an interest, cannot be relinquished by a transfer of the 
property.^^^ 

Justice Field admits that no decision can be cited ^Vhere a 
grant of this kind has been held invalid,” but he adds that 

alienated by the roads. The Court found that this impaired the contract with 
the railroads. The same holding on an even more complicated factual situation 
is found in Houston & Texas Central Ry. Co. v. Texas, 170 U. S. 243 (1898). 
The action of the state was sustained in Galveston, Harrisburg & San Antonio 
Ry. Co. V. Texas, 170 U. S. 226 (189S) , on the ground that the road here involved 
was building along a different route from that specified in the original land 
grant act. 

6 C ranch 87 (iSio). 

146 U. S. 3S7 (1S92). The state had by act of 1S69 granted to the railroad 
a very large area of submerged lands in front of the existing water line, subject 
to the conditions that the corporation could not alienate the title, obstruct the 
harbor, impair navigation, or obtain exemption from any act regulating the rates 
of wharfage or dockage. This was repealed by an act of 1873. 

146 U. S. 387, at 452. 

'^^146 U. S. 387, 452-53. 

^■‘^146 U, S. 387, 4S3. Some of the state cases seem definitely to contradict 
his point of view. See Gough v. Bell, 2 Zab. (N. Y.) 441 (1850); People v. 
N. Y. and S. J. F. Co., 68 N. Y. 71 (1877). 
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he knows of no instance where “the harbor of a great city and 
its commerce have been allowed to pass into the control of any 
private corporation.” And he finds no lack of decisions in 
which such lands are declared to be held by the state in trust for 
the public. It is significant that these are either English deci- 
sions or based upon the old common law principles of public 
access to the channels of commerce, not decisions under the 
contract clause.^^® Justice Shiras, with whom Justices Gray 
and Brown concurred, dissented, arguing that “the ownership 
of a state in the lands underlying its navigable waters is as com- 
plete and its power to make them the subject of conveyance and 
grant is as full, as such ownership and power to grant in the 
case of the other public lands of the state.” He points out 
that the majority agrees that the state has power to make such 
grants, if they be in small parcels. The extent of such a grant 
and its effect upon public interests should therefore be left to 
the discretion of the legislature.^^^ The contract was a valid 
one and so long as the railroad performs its part of the bargain 
the state cannot impair its obligation. 

Appropriating Property of Corporation. In every case where 
the state has attempted to take property of a corporation with- 
out compensation the Court has found its act to be invalid. In 
the earliest cases of this kind a church and a college were 

146 tJ. S. at 457-59. It is interesting that in view of Justice Field^s dissent 
in Munn v. Illinois, 94 U. S. 113 (1S77), he refers to Lord Hale’s doctrine of 
affectation with a public interest. 

^^146 U. S. at 465. Chief Justice Fuller, having been of counsel in the court 
below, and Justice Blatchford, being a stockholder in the Illinois Central Railroad, 
took no part. The decision accordingly was by the narrow margin of four to 
three. 

^^The right of the state to regulate such lands or harbors in the public inter-. 
est, says the minority, is admitted but not here involved. It will be time to in- 
voke this principle when the railroad disregards or obstructs this sovereign power. 
146 U. S. 387, 47S- 

^~Terrett V. Taylor, 9 Cranch 43 (xSi^). 

^Vincennes Univ. v. Indiana, 14 How. 268 (1852). The grant here had origi- 
nally been made by act of Congress, and subsequently confirmed by the territorial 
legislature of Indiana. Chief Justice Taney, Justice Catron, and Justice Daniel 
dissented on the ground that the territory did not grant, and did not have 
the power to grant, the lands. Title remained in Indiana or in the United 
States. 
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involved. Two cases of the middle period have to do with the' 
attempt of the state to appropriate the assets of banks.^^^ Two 
more recent ones concern canals.^^’'^ In all of them the prin- 
ciples involved are familiar though the problems of statutory 
construction were sometimes difficult. A different aspect of 
the question, taking by eminent domain, will be considered 
separately.^^^' ’ 

Foreign Corporations, The problem of foreign corporations 
in American constitutional law has, for the most part, been dis- 
cussed on grounds other than the contract clause.^^^ A few of 
the cases have, however, been concerned either exclusively or in 
part with that clause. A state may alter the regulations concern- 
ing the service of legal notices since the original requirement 
was not a contract but a license to do business.^^^ It may re- 
quire the payment of a fee before a corporation already in ex- 
istence may continue to do business, and it may revoke a per- 
mit to do business under a statute forbidding price fixing, at 
least when the statute is applicable to domestic and foreign 
corporations alike.^^® It may validly impose an onerous finan- 
cial burden as a condition for the subsequent conduct of 
business in the state, but it does not follow from this that a 
corporation which refuses to accept the condition and chooses 

“^ Curran v. Arkansas, 15 How. 304 (1853) ; Baring v. Dabney, 19 Wall, i 
(1874). Possibly the cases upholding the right of a state to take over inactive or 
unclaimed bank deposits might be mentioned as an exception. There, however, 
it is not the property of the bank which is being taken. Furthermore, the due 
process, rather than the contract clause, was the principal basis of discussion. See 
Provident Institution for Savings v. Malone, 221 TJ. S. 660 (1911) ; Security 
Savings Bank v. California, 263 XJ. S. 2S2 (1923). 

Carondelet Canal & Navigation Co. v. Louisiana, 233 U. S. 362 (1914) ; 
Columbia Ry., Gas & Electric Co. v. South Carolina, 261 U, S. 236 (1923). 

Infra, p. 195, 

G. C, Henderson, The Position of Foreign Corporations in American Consti- 
tutional Law (1918). 

Connecticut Mutual Life Ins. Co, v. Spratley, 172 U. S. 602 (1899). 

Diamond Glue Co. v. U, S. Glue Co., 187 U, S. 611 (1903). 

Hammond Packing Co. V. Arkansas, 212 XJ. S. 322 (1909). The Arkansas 
constitution contained a clause reserving the power to amend or repeal, but 
Justice White appeared to believe that independent of such reservation the state 
would have the power to make police regulations of this kind. See also National 
Council v. State Council of Virginia, 203 XJ. S. 151 (1906), 
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to discontinue its business in the state can thereby evade its 
existing contractual obligations.^®^ Interference with such con- 
tracts constitutes a violation of the contract clause. 

Remedies. A very large proportion of the cases in which there 
has been a discussion of changes in remedies involve private 
contracts and were discussed in the preceding chapters. The 
statutes altering existing remedies and applying to corporations 
have been relatively few in number. In a general sense they 
represent attempts to apply the rule in Bronson v. Kinzie, 
“Whatever belongs merely to the remedy may be altered accord- 
ing to the will of the state, provided the alteration does not im- 
pair the obligation of the contract.” Thus in an early case 
upholding banking legislation the Court ruled that changing the 
modes of action by banks on promissory notes already executed 
affects only the remedy.^®® The implicit acceptance in this case 
of retrospective laws which do not impair the obligation of con- 
tracts is made explicit in a later case sustaining a statute allow- 
ing notes of a bank to be offered in payment for debts due it, 
though passed subsequent to the judgment, as merely recogniz- 
ing the right of set-off.^®* In another case the Court upheld an 
alteration in the time limit for the bringing of an action on a 
bond given by a surety company.^®® Most of the other cases 
dealing with remedies have had to do with statutes providing 
more effective methods for enforcing shareholder’s liability. In 
all such cases the statutes have been sustained. Creating a new 
remedy by allowing direct action by a judgment creditor against 
a shareholder, instead of proceeding by bill in equity, is allow- 
able, since the liability of the shareholder is not thereby in- 
creased.^®® The substitution of a suit in equity by a receiver 
for an individual action against shareholders does not violate 

Bedford v. Eastern Building & Loan Assn., i8i XJ. S. 227 (1901). 

I How. 31 1, 316 (1847), 

Crawford k Files v. Branch Bank, 7 How. 279 (1S49). 

Blount V. Windley, 95 U. S. 173 (1S77). “There is no constitutional inhibi- 
tion against retrospective laws’^ (Miller, J., at 180) . 

National Surety Co. v. Architectural Decorating Co., 226 U. S. 276 (1912). 

^'^^Hill V, Merchants Mutual Insurance Co., 134 U. S. 515 (1890) ; Bernheimer 
V. Converse, 206 U. S. 516 (1907). 
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the obligation of contract, nor does a statute making a bill in 
equity on behalf of all creditors the exclusive remedy, even 
when enacted after a creditor of a corporation had started a pro- 
ceeding against a shareholder on an unpaid subscription.^'^® 
Stockholders^ Liability. Where an existing charter makes 
stockholders individually liable for a railroad’s debts to the 
extent of their stock, a subsequent statute cannot validly release 
a stockholder from a debt contracted before the repeal of the 
liability clause.^®^ Such a release would violate the ^Virtual” 
contract between the stockholders and the creditors as well as 
between the creditors and the corporation. On the other hand, 
the imposition of individual liability upon shareholders of banks 
by an act of 1849 was held not to be an unconstitutional im- 
pairment of the agreement contained in the articles of associa- 
tion adopted by the bank’s incorporators, because the statutes 
in effect at that time (1844) gave them no power to stipulate 
against such liability.^^^ Where a constitutional provision in 
existence at the time a contract is made contains a double lia- 
bility clause, a subsequent constitutional amendment repealing 
this clause is valid so far as concerns a person who purchases his 
stock after the date of the repeal amendment. 

Regulating Insolvent Corporations. One of the most recent 
cases under the contract clause developed out of the bank failure 
legislation of the Great Depression.^^^ A Mississippi act in 
force in 1930 regulating the liquidation of closed banks pro- 
vided that one of the assets was the personal liability of the 
stockholders. An act of 1935 gave to the courts power to reopen 
banks in accordance with plans approved by the superintendent 

Henley v. Myers, 215 U. S. 373 (1910). 

Pittsburg Steel Co. v. Baltimore Equitable Society, 226 U. S. 455 (1913). 
See also Shriver v. Woodbine Savings Bank, 283 U. S. 467 (1932); People’s 
Banking Co. v. Sterling, 300 U. S; 175 (1937). 

^"^Hathorn v. Calef, 2 Wall. 10 (1865). See also Coombes v. Getz, 283 U. S. 
434 (1932). 

Sherman v. Smith, i Black 587 (1862), A reservation clause in the earlier 
act was relied upon only as a clinching argument. 

Ochiltree v. Railroad Co., 21 Wall. 249 (1873). 

^^"Doty V. Love, 295 U. S. 64 (1935)* 
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of banks and three-fourths of the creditors. Both assenting and 
non-assenting creditors must accept payment according to its 
terms. The Supreme Court sustained this statute against the 
plea of certain non-assenting creditors on the ground that it 
merely changed the method of liquidation, in which no one pos- 
sessed a vested right. The release of stockholders’ liability in 
return for contribution of capital to the reopened bank impairs 
no contract. This decision is in accordance with earlier ones 
involving canal and insurance companies in which the 
Court had held that every corporate charter is issued subject to 
the implied condition that upon the abuse of privileges or failure 
of the corporation to fulfill its obligations the state is entitled to 
make reasonable regulations for its reorganization or liquidation. 

Repeal of Charter or Franchise. Every corporation, said Jus- 
tice Story in an early case, is subject to dissolution.^^® The 
creditors of a corporation are presumed to contract with refer- 
ence to that possibility. Consequently the act of a state in secur- 
ing the voluntary surrender of a charter and providing for the 
conveyance of the assets of that corporation to a new organiza- 
tion is valid. The voluntary surrender of a charter has rarely 
presented any problems under the contract clause. Further- 
more, every case dealing with an attempt by a state to revoke a 
charter or franchise has resulted in a favorable verdict. The 
reservation of the power to repeal, whether the reservation is 
found in a general statute or in the act of incorporation,^^’’ 
has been the usual basis for termination, although, for obvious 
reasons, not the basis for many cases. An uncompleted contract 
was relied upon in one case.^^® Another rested upon the failure 

Gilfillan v. Union Canal Co. of Pa., 109 U. S. 401 (18S3) , 

Chicago Life Ins. Co. v. Needles, 113 U. S. 574 (1885). 

Mumma v. The Potomac Co., 8 Peters 281 (1834) . See also Smith v. Chesa- 
peake & Ohio Canal Co., 14 Peters 45 (1840) . 

Greenwood v. Freight Co., 105 U. S. 13 (1882). 

^^'^Calder v. Michigan, 218 U. S. 591 (1910) . Justice Holmes here said that a 
corporation, by spending money or incurring debts, cannot avoid the reserved 
power to repeal. “It would be a waste of words to try to make clearer than it is 
on its face the meaning and effect of this reservation of the power to repeal.” 
But see Northern Ohio Traction and Light Go. v. Ohio, 245 U. S. 574 (1918). 

People’s R.R. v. Memphis R.R., 10 Wall. 38 (1869). 
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of a turnpike company to keep its road in repair, that is to live 
up to its bargain.^'*® The failure of a corporation to exercise its 
rights may result in loss for non-user, as the violation of the 
laws of the state may result in revocation for mis-user.^®^ In 
another case the Court relied upon the old doctrine of strict con- 
struction to hold that a statute forbidding the further main- 
tenance of toll gates on a particular road violated no contract.^®® 

The Technique of the Court in Cases Involving 
Corporate Regulation 

The cases under the contract clause concerning the regula- 
tion of corporations have been so numerous and the problems 
there represented so significant in American economic and 
political history that it has seemed desirable to attempt a sepa- 
rate analysis of the approach of the Court in cases of the kind. 
This necessarily involves some repetition of what has been pre- 
viously said in this chapter. But it is hoped that further con- 
sideration of these cases, not from the point of view of the kinds 
of regulation involved but from that of the Court’s methods of 
resolving the constitutional problems presented in the cases, will 
throw enough additional light upon the history of the contract 
clause to justify that repetition. 

The Existence oj a Contract. It has been pointed out that if 
the Court had adhered to the intentions of 1787-1 7S8 there 
would have been relatively few cases in which to interpret and 
apply the contract clause. But in the early Marshall cases the 
definition of contract, so far as this clause was concerned, was 
enormously broadened. The Dartmouth College ruling that a 
charter is a contract dwarfs any subsequent interpretation of the 

Turnpike Co. v. State, 3 Wall. 210 (1866). This case is of unusual interest 
because it presents the problem discussed by Chief Justice Taney in his Charles 
River Bridge opinion — the grant of a franchise to build a railroad paralleling an 
established turnpike. The turnpike company here claimed that the railroad 
charter impaired its own charter rights, but the Court found that no exclusive 
privilege which could prevent the building of the railroad had been granted, 

Y. Electric Lines Co. v. Empire Subway Co., 235 U. S. 179 (1914). 

Cosmopolitan Club v. Virginia, 208 U. S. 378 (1908) . 

Scott County Macadamized Road Co. v. Missouri, 215 U. S. 336 (1909) . 
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clause. In the Taney period the Court said that although it will 
ordinarily follow the interpretation given by state courts to their 
own constitutions and statutes, it will not do so when contracts 
to which a state is party are involved. In Piqua Branch of the 
State Bankv, Knoop the Court refused to follow the decision 
of the Ohio court as to whether a contract existed. In Ohio Life 
Insurance and Trust Co. v. Debolt decided at the same time, 
Chief Justice Taney said: 

It has been contended on behalf of the defendent in error (the 
Treasurer of the State), that the construction given to these Acts of 
Assembly by the state courts ought to be regarded as conclusive. It is 
said that they are laws of the State, and that this Court always follows 
the construction given by the state courts to their own constitution 
and laws. 

But this rule of interpretation is confined to ordinary acts of legisla- 
tion, and does not extend to the contracts of the State, although they 
should be made in the form of a law. For it would be impossible for 
this court to exercise any appellate power in a case of this kind, unless 
it was at liberty to interpret for itself the instrument relied on as the 
contract between the parties.^^® 

The Court will decide for itself whether a contract exists, 
what are its obligations, and whether these have been impaired. 
Not only the original charter but also subsequent grants of 
rights or privileges given to existing corporations constitute 
contracts.^^^ The assumption of the burdens inhering in the 
exercise of these privileges is sometimes called the considera- 
tion which makes a bargain out of what seems a gift and clothes 
it with the mantle of constitutional protection. Furthermore the 
contract which has been impaired need not be one between the 
state and the corporation, although this is ordinarily the case. 
The Court in several early cases found that legislation aimed at 

How. 369 (1S53). 

How. 416 (1853). 

Ibid,, pp. 432-33. See the statement to the same effect by Justice Wayne in 
Jefferson Branch Bank v. Skelly, i Black 436 (1861); see also Mobile & Ohio 
R. Co. V. Tennessee, 153 U. S. 486 (1893), and cases cited at pp. 493-95; De- 
troit United Ry. v. Michigan, 242 U. S. 238 (1916). 

^‘^City Ry. Co. v. Citizens^ St. R,R. Co., 166 U. S. 557 (1897). 
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corporations impaired contracts between the state and third 
parties or between the corporation and third parties. These 
have included contracts between a bank and the maker of a 
note/®^ between a state and holders of bank notes/®® between a 
state and a bank’s creditors, and between a corporation or its 
stockholders and its creditors.^®® 

In many cases the Court has found that no contract as 
claimed existed. Most frequently this has been done by a proc- 
ess of interpretation closely resembling the application of the 
rule of strict construction. Thus in Bryan v. Board of Educa- 
tion the Court refused to find that the removal of a college 
from a city whose citizens had donated funds for the purpose 
of establishing the institution was an impairment of contract be- 
cause there had been no express stipulation that it would remain 
in that city. If there had been diversion of funds or change of 
control the situation would have been different, but in the ab- 
sence of an express condition that it continue in a given locality 
it cannot be contended that removal is invalid. In Scott County 
Macadamized Road Co. v. Missouri the Court sustained the 
action of the state in seeking to enjoin the maintenance of toll 
gates. A charter of 1853 provided that “the privileges granted 
in this charter shall continue for fifty years, provided that the 
county courts . . . may at the expiration of twenty years or 
any time thereafter, purchase said road at the actual cost of 
construction and make it a free road.” There was, said Justice 
Holmes, no contract giving any privileges to the company after 
the fifty-year period. A charter vesting control of a bank in 
its stockholders is not a contract according to which the state 
agrees to refrain from the enactment of additional banking reg- 
ulations.^®® The claim by a manufacturing company that a city 

Planters’ Bank V. Sharp, 6 How. 301 (1848). 

^“Baltimore & Susquehanna B..R. v. Nesblt k Goodwin, lo How. 395 (1851), 

Curran v. Arkansas, 15 How. 304 (1853). See also Baring v. Dabney, 19 
Wall. I (1874). 

“®Hathorn v. Calef, 2 Wall. 10 (1865). 

151 U. S. 639 (1894), 

U. S. 336 (1909). 

^®*Bank of Oxford v. Love, 250 U. S. 603 (1919). 



158 CONTRACT CLAUSE OF THE CONSTITUTION 

had entered into a perpetual contract with it to furnish water 
power at low rates was denied since there was no formal con- 
tract and the correspondence and conversations relied upon by 
the company impressed the Court as being no more than indica- 
tive of the general rate to be charged all users of power, and no 
guarantee that the rate would continue.^®^ 

In other cases the Court has found that, although the form 
of a contract was present, it had never been a valid one be- 
cause the city or state lacked the necessary power to contract. 
The limitations upon the power to contract in these instances 
have usually been found in state constitutions or municipal 
charters.^®® 

Another principle to be found in cases holding that no con- 
tract existed is that what was claimed to be a contract was not 
an agreement between parties but a matter of general law.^®* 
In Pennsylvania R. R. Co. v. Miller it was held that exemp- 
tion from liability for depreciation suffered by property next to 
that condemned by a railroad was a matter of general law which 
could be repealed without impairment of contract. Statutes 
providing that purchasers of mortgaged railroads at foreclosure 
sales might incorporate their property are subject to repeal. 
Until rights have vested under such statutes they are mat- 
ters of general law, not contracts.^®® An immunity from liabil- 
ity for damage from surface water was held a general 
rule of law which would not be implied into an express con- 
tract between the state and a railroad so as to enable the lat- 

King Mfg. Co. V. Augusta, 277 U. S. 100 (192S). For some additional illus- 
trations of the refusal of the Court to find a contract see Knoxville Water Co. v. 
Knoxville, 189 U, S. 434 (1903) ; Underground R.R. v. New York, 193 U. S. 416 
(1904) ; National Council v. State Council, 203 U. S. 151 (1906) ; Chicago & 
Alton R.R. Co. v. McWhirt, 243 U. S. 422 (1917) ; Sears v. Akron, 246 U. S. 242 
(1918) ; Pierce Oil Corp. v. Hope, 248 U. S. 498 (1919). 

Bienville Water Co. v. Mobile, 186 U. S. 212 (1902) ; Home Tel. and Tel. 
Co. V. Los Angeles, 211 U. S. 264 (1908) ; Cedar Rapids Gas Light Co. v. Cedar 
Rapids, 223 U. S. 655 (1912). 

For an early statement of this principle see the dissenting opinion of Justice 
Daniel, with which Chief Justice Taney concurred, in Planters^ Bank v. Sharp, 6 
How. 301 (1848). 

132 U. S. 7S (1S89). 

People ex rel. Schurz v. Cook, 148 U. S. 397 (1893). 



THE, REGULATION OF CORPORATIONS 


IS 9 

ter to insist that the rule remain unchanged for his benefitd^® 

In certain other cases the Court has found that the alleged 
contract was a license and consequently repealable. ' Although 
the principal basis of the decision in Illinois Central R, R. Co. 
V. Illinois was the inability of the state to grant away the 
submerged lands involved, Justice Field did suggest as an alter- 
native ground the construction of the grant by the lower court 
as a mere license to act as agent of the state.^^^ In Wabash 
R.R.Co.v. Defiance an ordinance authorizing the railroad 
to erect new bridges over its tracks was a license, not a contract 
that the bridges would remain any particular length of time 
or that the city would not change its requirements concerning 
the level of the streets or the approaches to the bridges. In 
Connecticut Mutual Life Insurance Co. v. Spratley the 

Court said that an act fixing the conditions of doing business in 
the state by a foreign corporation is a license which can be 
revoked at any timeJ'^^ 

Finally there is a small but interesting group of cases in 
which the Court has held that unexecuted powers of authority 
were revocable on the ground that no rights had vested. In 
Pearsall v. Great Northern Ry. CoN^\Ctie action of Minnesota 
in withdrawing from a railroad the right granted in its charter 
to consolidate with a parallel road was sustained on this prin- 
ciple. After a lengthy examination of the doctrine of vested 
rights and an admission that essential powers granted by con- 
tract may not ordinarily be revoked without impairing the 
obligation of contract, Justice Brown said that: 

Chicago & Alton R.R. v, Tranbarger, 238 U. S. 67 (1915). 

146 U. S. 3S7 (1892). 
pp. 460-62 . 

'""167 U. S. 88 (1897). 

^”'^172 U. S. 602 (1S99) . 

“Statutes of this kind reflect and execute the general policy of the state 
upon matters of public interest, and each subsequent legislature has equal power 
to legislate upon the same subject. The legislature has power at any time to re- 
peal or modify the act granting such permission, making proper provision when 
necessary in regard to the rights of property of the company already acquired, 
and protecting such rights from any illegal interference or injury” {ibid., p. 621). 

U. S. 646 (1896). 
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Where the charter authorizes the company in sweeping terms to do 
certain things which are unnecessary to the main object of the grant, 
and not directly and immediately within the contemplation of the 
parties thereto, the power so conferred, so long as it is unexecuted, is 
within the control of the legislature and may be treated as a license, 
and may be revoked if a possible exercise of such power is found to 
conflict with the interests of the public.^^® 

There is here the suggestion of a reserved police power. The 
same combination of ideas is found in Adirondack Ry. Co. v. 
New York,^’’’’ where an unexecuted power to take land by 
eminent domain was held not to be so vested, even though the 
railroad had filed a map of its proposed route, as to render 
invalid the condemnation of the land by the state. And in 
Ramapo Water Co. v. New York the action of the company 
in filing maps of the land to be taken (a matter of a thousand 
square miles of watershed was here claimed), without notice 
to landowners or the observance of other preliminaries, gave to 
it no vested right to exclude “the rest of the world” from the 
area. A franchise to supply a city with electricity was held 
revocable where it appeared that, although twelve years had 
passed since the grant was made, no steps had been taken to 
construct a plant for the purpose.^'^® No rights had vested, for 
the condition upon which the privilege was attached had never 
been performed. 

Legislative Action Required. The contract clause is a limita- 
tion upon the legislative branch of the state government.^®® A 
municipal ordinance is a law within the meaning of the clause.^®^ 

IT. S. 673-74. Gf. Bank of Commerce v. Tennessee, 163 U. S. 416, 424, 
425 (1896). 

^^"^176 XJ. S. 335 (1900). 

^*^*236 V. S. 579 

Capital City Light & Fuel Co. v. Tallahassee, 186 U. S. 401 (1902). 

^ Seech. XI, infra. 

King Manufacturing Co, v. Augusta, 277 U. S. .too (1928), Justice 
Brandeis wrote a dissenting opinion, concurred in by Justice Holmes, in which 
he argued that under the Judiciary Act of 1925 the power of the Supreme Court 
to review by writ of error did not include state court decisions as to the validity 
of municipal ordinances. This, he said, can now be done only by writ of 
certiorari. But with this view the majority had no sympathy. 
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In Walla Walla v. Walla Walla Water Co}^^ the Court refused 
to apply the governmental-proprietary test to ordinances after 
argument by counsel that ordinances passed in a proprietary 
role were not legislation within tire meaning of the Constitution. 
But there is a type of ordinance or statute which is not con- 
sidered a law under the contract clause. It is the declaration 
that a contract is not valid, or that legal steps shall be taken to 
test the validity of a contract. In St. Paul Gas Light Co. v. 
St. Paul the reason given was that such an ordinance created 
no new rights or duties antagonistic to the obligations of a 
contract.^®'* But in Cincinnati v. Cincinnati & Hamilton Trac- 
tion Co.^^^ a majority of the Court held that an ordinance 
which not only denied the validity of a contract but also im- 
posed terms upon the continuance of operations by the cor- 
poration had the effect of a law impairing the obligation of 
contract. And in another case decided just afterwards the same 
ruling was handed down in a case having to do with a declara- 
tion by a board of commissioners that an indeterminate fran- 
chise to an interurban railway had come to an end.^®® 

Strict Construction. The principle that public grants are to 
be construed strictly against the grantee was several times 
enunciated by the Marshall Court and was given a spectacular 
prominence by Taney in the Charles River Bridge case.^®'^ 
Manifestly necessary in a period of national development when 
legislatures were making grants which at best were overly gen- 
erous, and at worst were procured by fraud and could not 
possibly be justified in terms of social interest, the principle 
could nevertheless not protect against explicit, if ill-considered, 
grants. It did help to confine them within the stipulated limits. 
Justice Field once said that this principle “serves to defeat 

^’"172 XT. S. 1 (1898). 

iSi U. S. 142 (1901). 

Reaffirmed in Defiance Water Co. v. Defiance, 1 91 IJ, S. 184 (1903); .Des 
Moines v. Des Moines City Ry. Co., 214 XJ. S. 179 (1909) ; Western Union Teleg. 
Co. V. Georgia, 269 U. S. 67 (1925) . 

245 U. S. 446 (1918). Justices Clarke and Brandeis dissented. 

^Northern Ohio Traction & Lt. Co. v. Ohio, 245 U. S. 574 (1918). 
pp. 63-66. 
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any purpose concealed by the skillfulness of terms to accom- 
plish something not apparent on the face of the Act, and tlius 
sanctions only open dealing with legislative bodies.” 

Very little has been added to the principle since 1837 so far as 
doctrine is concerned. As it was stated by Taney, so it has 
been repeated scores of times. Its meaning can only be deter- 
mined pragmatically. It is necessary, that is to say, to survey 
the cases in which it has been applied, as well as those in which 
the Court has refused to find it applicable, in order to ascertain 
the effect that it has had upon the law of the contract clause and 
the course of corporate regulation. 

Perhaps the most illuminating fact to be derived from a 
pragmatic investigation is that, without significant exception, 
the cases in which it has been applied have involved a public 
utility.^®® Ordinary private business (unless banks are in- 
cluded in that category, and then the generalization would be 
but slightly affected), even though much of it is carried on under 
charters of incorporation, has hardly ever been involved in 
cases where the rule of strict construction of public grants has 
been applied. The cases have had to do with canals, turnpikes, 
bridges, railroads, street railways, and with gas, water, electric, 
and telephone companies. Most of them have been concerned 
with the question of the exclusiveness of the grant, the dura- 
tion of the grant, or the regulation of rates. 

Strict Construction oj Allegedly Exclusive Grants. In the 
Charles River Bridge case the Court held that an exclusive 
franchise had not been granted. But where a monopolistic pro- 
vision is clearly present, it will be so interpreted as to grant 
nothing by implication.^®® 

The desire, so obvious in some of the early cases, not to con- 
strue exclusive franchise grants so that they will stifle the 

Slidell V. Grandjean, iri IT. S. ,412, 438 (1SS4). 

^®”This generalization is here applied only to the subject matter of this chap- 
ter, not to the problem of tax exemptions which is dealt with in ch. VII. 

Bridge Proprietors v. Hoboken Co., i Wall. 116 (1864) ; Richmond, Fred- 
ericksburg, and Potomac R.R. Co. v. Louisa R.R. Co., 13 How. 71 (1851) ; 
Turnpike Co. v. State, 3 Wall. 210 (1866). See also Wheeling and Belmont 
Bridge Co. v. Wheeling Bridge Co., 138 U. S. 287 (1S91). 
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development of railroads has frequently been applied since 
those cases to the construction of franchise grants to public 
utilities by cities, or, more rarely, by states. Indeed, as early 
as 1869 the Court indicated that it would read nothing by im- 
plication into a franchise issued to a public utility corporation. 
In Memphis v. Dean it said that an agreement by a city 
giving the exclusive privilege to a gas company of supplying 
the city’s public lamps does not serve to prevent the city from 
granting a franchise to another gas company to do business 
in the city or from taking stock in that company. Most of the 
cases in which the Court sustained the action of cities in estab- 
lishing their own plants in competition with private plants 
turned upon the construction of an allegedly monopolistic clause 
in the existing company’s charter.^^^ In the Skaneateles case 
Justice Peckham, after conceding that there is an implication 
in every grant “that the grantor will do nothing to detract 
from the full and complete operation of the grant itself,” pro- 
ceeds to say that: 

There is no implied contract in an ordinary grant of a franchise, 
such as this, that the grantor will never do any act by which the value 
of the franchise granted may be in the future reduced. Such a contract 
would be altogether too far reaching and important in its possible con- 
sequences in the way of limitation of the powers of a municipality, 
even in matters not immediately connected with water, to be left to 
implication.^^^ 

In the Joplin case Justice McKenna stated the principle some- 
what more broadly: 

The limitation contended for is upon a governmental agency, and 
restraints upon that must not be readily implied. The appellee con- 
cedes, as we have seen, that it has no exclusive right, and yet contends 
for a limitation upon the city which might give it (the appellee) a 
practical monopoly. Others may not seek to compete with it, and if 

^"'8 Wall. 64 (1869). 

Skaneateles Water works Co. v. Skaneateles, 184 IJ. S. 354 (1902); Joplin 
V. Southeast Missouri Light Co., 191 U. S. 150 (1903 ) ; Helena Water Works Co. 
V. Helena, 195 U. S. 383 (1904) ; Knoxville Water Go. v. Knoxville, 200 U. S. 22 
(1906). 

'^««i84U.S.354t363t^;;^;;:::::::::v::' 
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the city cannotj the city is left with a useless potentiality, while the 
appellee exercises and enjoys a practically exclusive right. There are 
presumptions, we repeat, against the granting of exclusive rights, and 
against limitations upon the powers of government.^®^ 

And in Knoxville Water Co, v. Knoxville, the closest case of 
the lot, Justice Harlan said that the courts should adhere to 
^The salutary doctrine . . . that grants of special privilege af- 
fecting the general interests are to be liberally construed in 
favor of the public and that no public body, charged with 
public duties, be held, upon mere implication or presumption, to 
have devested itself of its powers.” 

Strict Construction and the Duration of Public Grants. In 
some of the cases involving the duration of a franchise grant 
very similar statements are to be found. In Blair v. Chicago, 
a case involving a street railway franchise, Justice Day is un- 
usually realistic; 

Legislative grants of this character should be in such unequivocal 
form of expression that the legislative mind may be distinctly im- 
pressed with their character and import, in order that the privileges 
may be intelligently granted or purposely withheld. It is a matter of 
common knowledge that grants of this character are usually prepared 
by those interested in them, and submitted to the legislature with a 
view to obtain from such bodies the most liberal grant of privileges 
which they are willing to give. This is one among many reasons why 
they are to be strictly construed.^^® 

Where an ordinance granting a franchise to a local telephone 
company had expired, this was held to bring an end to the 
franchise, although a later ordinance granted to the company 
the right to operate a long-distance service. ^^The ambiguity 
resulting must be resolved against the telephone company.” 

U, S. 150J 156, 157. 

^‘^■'^200 U. S. 22, 38. For cases discussing claims of exclusive privilege by a 
street railway and an electric power company, see Cleveland Elec. Ry. Co. v. 
Cleveland k Forest City Ry. Co., 204 U. S. 116 (1907) ; Piedmont Power & Light 
Co. V. Graham, 253 U. S, 193 (1920). 

201 TJ. S. 400, 471 (1906). See also Detroit United Ry. v. Detroit, 229 U. S. 

39(1913)- 

Mitchell V. Dakota Central Tel. Co., 246 U. S. 396, 412 (1918). 



THE REGULATION OF CORPORATIONS 165 

Strict Construction and the Regulation of Rates. The cases 
in which the principle of strict construction has been employed 
to the end of supporting the rate-making power of the states 
have been dealt with at some length earlier in this chapter and 
little need be added here to what has been said. It is evident 
that the Court refused to employ the contract clause as a means 
of liberating the railroads from rate regulation by the states, 
even where the charters aparently granted to the roads power 
to establish their own rates.^^® The Court has not been in the 
least concerned by the fact that the rate-making statutes were 
enacted after the grant of charters and were in that sense re- 
trospective in character. Only where street railway charters 
provided for a specific rate have tlie legislative attempts at rate 
regulation been held invalid. 

Some Other Examples of Strict Construction. Some mis- 
cellaneous forms of regulation sustained under the principle of 
strict construction may be briefly considered. The plea of a 
street railway required to lower or remove a tunnel under the 
Chicago River that this requirement was a violation of its grant 
from the city to construct the tunnel was rejected on the ground 
that the city had not, even if it could have done so, expressly 
stipulated that no change would be necessary in the future, nor 
had it agreed to bear a share of the costs of making such an 
alteration.^^® Here there is a suggestion of the idea that, even 
if an express stipulation had been present, the incapacity to 
surrender the police power would render it ineffective. This 
is, as is pointed out below, made very clear m Chicago & Alton 
R. R. Co. v. Tranbarger?^^ But the Court also said in the latter 
case (which involved a requirement that railroads construct 
transverse openings in roadbeds to take care of surface water) 
that “an immunity from a change of the general rules of law 
will not ordinarily be implied as an unexpressed term of an 
express contract.” In a case concerning a municipal require- 

Supra, p. 134. 

West Chicago St. Ry. Go. v. Illinois rel. Chicago, 201 U. S. 506, 520-22 
(1906). 

"^^238 U. S. 67 (191S). 


p. 76. 
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ment that a railway pave between and just outside its tracks, 
and in one where the ordinance required a change from one kind 
of pavement to another,^®® the Court employed the principle of 
strict construction in order to find that previous charters and 
ordinances had not exempted the railways from these expensive 
improvements. The Court deemed the principle so well estab- 
lished by precedent that it found it unnecessary to do more 
than state the general principle and cite some of the leading 
cases in which it had been discussed. 

Exceptions to the Principle oj Strict Construction. Before 
leaving this subject, however, some mention should be made of 
certain cases in which the Court seemed to forget the existence 
of this well-settled principle and to construe grants liberally in 
favor of the grantee. There is no reason to believe that in them 
the Court was consciously whittling down the rule. Rather do 
they illustrate another principle — that when the Court be- 
lieves that substantial justice cannot be done by adhering to 
one of its own rules of construction, it may ignore that rule 
and attempt to protect the party whose just rights are en- 
dangered. 

Two early cases in which there were strong dissents on just 
this issue are Planters’ Bank v. Sharp and the Binghampton 
Bridge case.®®® In the first case the Court by a bare majority 
construed the charter of the bank as including the right to trans- 
fer bills and notes, although such a power was not expressly 
granted. A subsequent act taking away that power was de- 
clared invalid. Justice Daniel, dissenting, held that the right 
in question could not be derived from the charter but, if at all, 
from the general law, which is subject to modification or repeal. 
In the second the majority held that, when the company was 
given all the rights and privileges of a previous corporation, a 
restriction in the former charter that no other bridge be built 

Southern Wisconsin Ry. Co. v. Madison, 240 U. S. 457 (1916). 

Milwaukee Electric Ry. Co. v. Wisconsin ex rel. Milwaukee, 252 XJ. S. 100 
(1920). 

How. 301 (1848). Supra, p. 75. 

Wall. SI (1866). 
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within two miles became a part of the latter charterj and that 
the creation of another company to construct a bridge within 
the prohibited distance was unconstitutional as impairing the 
obligation of contracts. Justice Grier, with whom Chief Justice 
Chase and Justice Field Concurred, argued in a dissent that 
the principle of the Charles River Bridge case was not being 
followed in that the exclusive right to operate a toll bridge 
along a two-mile river front was being read into the latter 
charter.^^^ In a case decided in 1913 the Court apparently 
leaned toward a generous interpretation of municipal grants in 
finding a grant to an electrical company to be perpetual where 
there was some room to doubt whether this had been either 
possible or intended.^^'^ In Covington v. South Covington and 
Cincinnati Street Ry. Co}^^ the majority found that a franchise 
was of perpetual duration although an ordinance enacted before 
the grant of the franchise limiting a previous grant of this sort 
to twenty-five years might have been held to apply. Again, the 
construction of the majority is not unreasonable, but it does 
seem to indicate an attitude of generosity toward grants to 
public utilities somewhat inconsistent with the usual rule of 
resolving doubts in favor of the public. But where a grant to 
a public service company empowering it to use the streets for 
the purpose of erecting an electric power and light system 
makes no mention of time the Court has been inclined to find 
it to be perpetual, unless there is an applicable reservation 
clause.^^^ 

Implied Conditions: In a few decisions certain implied con- 
ditions have been read into charters. These conditions serve to 
limit the corporate grant somewhat in the manner of strict con- 
struction of the charter, but perhaps more like clauses of res- 
ervation. This is well illustrated by Chicago Life Insurance Co. 

the discussion of the transfer of tax exemptions, m/ra, p. 190. 

Old Colony Trust Co. v. Omaha, 230 U. S. 100 (1913) . See also Russell v. 
Sebastian, 233 U. S. 195 (1914). 

“^^246 XJ. S. 413 (1918). Justices Clarke and Brandeis dissented, 

Ohio Public Service Co. v, Ohio, 274 XJ. S. 12 (1927) . In this case Justices 
Holmes and Brandeis dissented. 
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V. Needles. An Illinois statute provided that the state audi- 
tor investigate the affairs of life insurance companies. A later 
statute authorized the auditor, upon entertaining the opinion 
that, a company was insolvent, to apply to a court for an in- 
junction to prevent the company from doing further business. 
In this case an injunction had been issued and a receiver ap- 
pointed by the Court. The Supreme Court held that the statute 
as here applied by the state court was not an impairment of 
the contract made with the company in its charter. Every cor- 
porate charter contains an implied condition that, upon the 
abuse of privileges, the state may reclaim its grant. It is 
equally implied that the corporation shall be subject to reason- 
able regulations serving to secure the ends for which the cor- 
poration was created.^^^ In New York Electric Lines Co. v. 
Empire City Subway CoN^ the Court sustained the decision of 
the New York Court of Appeals which in turn had upheld the 
action of New York City in declaring the franchise of a cor- 
poration forfeited for non-user. Contract rights, said Justice 
Hughes, must be exercised in conformity with the grant: “It 
is a tacit condition annexed to grants of franchises that they 
may be lost by misuser or nonuser.” 

The Reservation of Rower to Repeal, Alter, or Amend. The 
Dartmouth College case brought to corporate charters the pro- 
tection of the contract clause. It also contained the suggestion 
that they could be made subject to amendment or repeal. 
Justice Story, in his concurring opinion, pronounced it “one of 
the most stubborn and well settled doctrines of the common 
law” that the corporate charter could not be altered or amended, 
unless a power for this purpose were reserved in the charter 
itself The early history of the adoption of such reservation 

““113X7.8.574(1885). 

^^See also Cosmopolitan Club v. Virginia, 208 U. S. 378 (190S). 

^^"235X1.8.179(1914). 

p. 194. Cf. Given v. Wright, 117 tJ. S. 648 (1886). 

Wheat. 518, 675 (1819). His authority was Rex v. Passmore, 3 T. R. 199, 
and cases there cited. A similar statement had earlier been made by Chief Justice 
Parsons in Wales v. Stetson, Treasurer of the Blue Hill Turnpike Co., 2 Mass. 
143 (1806). 
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clauses in statutes and constitutions has been considered in 
Part At the present time nearly all of the state constitu- 
tions contain a clause of tliis kind,^^® and statutory reservation 
clauses are to be found in the laws of those states as well as in 
many of the states where there are constitutional clauses.®^^ 

The general adoption of this reservation in one form or an- 
other has, with the possible exception of the rise of due process, 
been the principal factor in the decline of the contract clause. 
But there have been many cases in which the Court has 
been concerned with the meaning and applicability of such 
clauses,®^® as well as a great many situations in which the 
Court found that the state had clearly reserved the neces- 
sary powers.^’^® In some of the decisions in which there is dis- 
cussion of the reserved power to amend or repeal, both 
constitutional and statutory clauses were involved.®^® More 
usually the clause has been found in a constitutional provision 

Supra, pp. 60, 86. See also E. M. Dodd, Jr., “The First Half Century of 
Statutory Regulation of Business Corporations in Massachusetts,” Harvard Legal 
Essays (1934)- 

®^®So far as could be determined the constitutions of the following states do 
not now contain such a clause: Connecticut, Florida, Illinois, Indiana, Minnesota, 
Missouri, New Hampshire, Oregon, Rhode Island, West Virginia. 

"^’’For some contemporary examples of reservation clauses see Kerr's Civil 
Code of California (1920), div. I, pt. IV, tit. I, ch. V, sec. 404,* General Corpo- 
ration Laws of Delaware (1925), sec. 82; General Laws of Massachusetts (1932), 
vol. II, p. 1940, ch. 155, sec. 3; Michigan Compiled Laws (X91S), p. 4026; 
Cummings and Gilbert, General Lazvs of New York, I, 837; General Laws of 
tit. XXI, ch. 213, sec. 22. 

The following law review notes contain useful discussion of cases, for the 
most part in state and lower federal courts, dealing with this problem. 29 Colum- 
bia Law Rev., 88 (1929); Cornell Law Quarterly, 85 (1928); 15 ibid., 279 
(1930) ; 40 Harvard Law Rev., %<^i (1926); 43 ibid., 656 (1929) ; 14 Minnesota 
Law Rev., 413 (1930). See also i Thompson, Corporations (3d ed.), sec. 432; 
2 Morawetz, Corporations (2d ed.), sec. 1106, 1107. 

^^®In Noble State Bank v. Haskell, 219 U. S. 104 (1911), Justice Holmes 
curtly dismissed a contention of contract impairment by noting that the charter 
was “'as usual” subject to repeal or alteration. 

■“°See, e.g., Miller v. State, 15 Wall. 478 (1873); People ex rel. Schurz v. 
Cook, 148 U. S. 397 (1893). 

Shields v. Ohio, 95 U. S. 319 (1S77) ; Spring Valley Water Works v. Schott- 
ler, no IJ. S. 347 (1884) ; Hamilton Gas Light & Coke Co. v, Hamilton, 146 
U. S. 258 (1892) ; St. Louis & San Francisco Ry. Co. v. Gill, 156 U. S, 649 (1895) ; 
Looker v. Maynard, 179 U. S. 46 (1900) ; Detroit v. Detroit Citizens’ St. Ry. Co., 
184 U. S. 368 (1902) ; San Antonio Traction Co. v. Altgelt, 200 U. S. 304 (1906) ; 
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or a statute.^^^ In other cases it was included in the charter or 
franchise?^^ 

Most of the reservation clauses simply state that the charter 
or charters shall be subject to amendment, alteration, or re- 
peal. Occasionally additional clauses are appended such as: 
^^unless a contrary intent be therein clearly expressed, 
any manner not destroying or impairing the vested rights of 
said corporation,’’ ^^providing that no injustice be done.” 
Clauses of special or unorthodox types are those reserving the 
right to revise or establish rates, to prohibit the running of 
locomotives,^^® reserving the right to make further rules, orders, 
or regulations,^^® or reserving the right to control all privileges 
or franchises granted by the legislature, or created under its 
authority.^®® 

Discussion of the Effect of Reservation Clauses in Cases Sus- 
taining Alterations or Repeal. Almost without exception the 
cases dealing with the legal effect of reservation clauses have 
been decided since the Civil War.^'®^ One of the first is the 

Vicksburg v. Vicksburg Waterworks Co., 202 U. S. 453 (1906) ; Hammond 
Packing Co. v. Arkansas, 212 U. S. 322 (1909) ; Ramapo Water Co. v. New York, 
236 U. S. S79 (1915) ; Puget Sound Traction, Lt. & Power Co. v. Reynolds, 244 
U. S. 574 (1917); Superior Water, Lt. & Power Co. v. Superior, 263 U. S. 125 
(1923) ; Ft. Smith Lt. & Traction Co. v. Ft, Smith, 274 U. S. 387 (1927). 

"““Sherman v. Smith, i Black 587 (1862); Holyoke Co. v. Lyman, 15 Wall. 
300 (1873); Beer Co. v. Massachusetts, 97 U. S. 25 (1878); Greenwood v. 
Freight Co., 105 U. S. 13 (1882); New Orleans Gas Co. v. Louisiana Lt, Co., 
115 U. S. 650 (1885) ; Adirondack Ry. Co. v. New York, 176 U. S. 335 (1900) ; 
Calder v. Michigan, 218 U. S. 591 (1910) ; Owensboro v. Cumberland Tel. k Tel. 
Co., 230 U. S. 58 (1913) ; Sears v. Akron, 246 U, S. 242 (191S). 

Pennsylvania College Cases, 13 Wall. 190 (1872); R.R. Co. v. Richmond, 
96 U. S. 521 (187S) ; Sinking Fund Cases, 99 U. S. 700 (1878) ; Pearsall v. Great 
Northern Ry. Co., 161 U. S. 646 (1896) ; Southern Pacific Co. v. Portland, 227 
U- S. 559 (1913) ; International Bridge Co. v. New York, 254 U. S. 126 (1920). 
^^ Louisville Gas Co. v. Citizens’ Gas Co., 115 U. S. 683 (1885). 

Pearsall v. Great Northern Ry. Co., i6i U. S. 646 (1S96) . 

Bienville Water Supply Co. v. Mobile, 186 U. S. 212 (1902) Vicksburg v. 
Vicksburg Waterworks Co., 202 U. S. 453 (1906). 

Cleveland v. Cleveland City Ry. Co., 194 U. S. 517 (1904) ; Puget Sound 
Traction, Lt. k Power Co. v. Reynolds, 244 U. S. 574 (1917). 

Southern Pacific Co. v. Portland, 227 U. S. 559 (1913). 

“^Detroit v. Detroit Citizen’s St. Ry. Co., 184 U. S. 36S (1902). 

““®San Antonio Traction Co. v. AItgelt, 200 U. S. 304 (1906). 

Supra, p. 65. 
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Pennsylvania College cases.^^^ Here the Court, in upholding a 
statute uniting two colleges and authorizing the location of the 
new institution in a city some miles from the site of one of the 
original colleges, observed that the exercise of the reserved 
power impaired neither the contractual obligations contained 
in the charter nor those in contracts made with third parties.^^^ 
As to the latter the Court said that third parties knew that the 
legislature might alter or repeal the charter; as to the former, 
that the reservation clause qualified the grant so that later 
amendment or repeal could not be regarded as ^^an act within 
the prohibition of the constitution/’ 

In Miller v. State statutes authorizing a city to elect a 
majority of the directors of a corporation instead of a minority 
of them was sustained because of a reservation clause. The 
Court said that reserved power could not be exercised to de- 
stroy rights acquired under the charter, but that it could be 
used to almost any extent to carry into effect the original pur- 
pose of the grant or to secure due administration of corporate 
affairs. Justice Bradley, in a dissenting opinion, concurred in 
by Justice Field, said that, while the legislature might reserve 
the right to revoke or change its own grant of chartered rights, 
it could not reserve a right to invalidate contracts between 
third parties. He thought the agreement as to the directors was 
no part of the company’s charter. While upholding a rate-fix- 
ing statute the Court, in Shields v. observed again that 

the power of alteration is not without limit, and that amend- 
ments must be reasonable and consistent with the scope and 

Wall. 190 (1S72). 

contracts here referred to were scholarships previously sold by the col- 
lege which was moved to a new location. 

"“15 Wall, 478 (1S73). In Holyoke Co. V. Lyman, 15 Wail 500 (1S73), the 
Court repeated the dictum that vested rights could not be destroyed or impaired 
under such a reserved power. 

“^"'95 U. S. 319 (1877). Justice Strong dissented. He agreed that the legis- 
lature had reserved the power to alter or repeal, but denied that the legislature 
could take away the right to change such rates as the corporation considered 
reasonable while continuing it in existence. This is “taking away the property of 
the company without compensation.” 



172 CONTRACT CLAUSE OF THE CONSTITUTION 

object of the act of incorporation. Vested rights were declared 
to be beyond the sphere of the reserved powers. 

While the Sinking Fund cases involved an act of Congress 
and the contract clause was not properly concerned, the opin- 
ions of the Court read very much as if there were a clause of 
the kind limiting Congressional powers.^®’^ The act in question 
provided for the establishment of a sinking fund by the Union 
Pacific and Central Pacific Railroads. These roads were char- 
tered by Congress and the government had reserved the power 
to amend. Chief Justice Waite for the Court agreed that this 
reserved power was limited, that it could not be used to take 
away property already acquired. “It cannot unmake contracts 
that have already been made,” but it may provide for the fu- 
ture, and “may direct what preparation shall be made for the 
due performance of contracts already entered into.” Justices 
Strong, Bradley, and Field each wrote a dissenting opinion. 
The first said that reserved powers must be so exercised as to 
do no injustice to those to whom the franchise had been 
granted.®®® Justice Bradley admitted that the contract clause 
did not apply as against the federal government, but asserted 
that nevertheless Congress could no more pass “arbitrary and 
despotic laws with regard to contracts than with regard to any 
other subject matter of legislation.”®*® And so far as state 
reservation clauses are concerned, the reservation simply put 
the legislature in the same position as if the constitutional 
prohibition on impairment of contracts never existed. Justice 
Field added that alterations could only operate for the future; 
they could not operate upon that which had been done and 
vested. 

‘^^9 U. S. 700 (1879). 

“”In the Federal Convention Elbridge Gerry moved that the contract clause 
be made applicable to Congress, but his motion went unseconded {supra, p. 9), 
So far as a specific clause of the Constitution was here invoked it was the due 
process clause of the Fifth Amendment. 

99 U. S. at 721. 

^ As, a “partial definition” of the limits of the reserved power he cited the 
statement of Chief Justice Shaw in Commonwealth v. Essex County, 13 Gray 
(Mass.) 239 (1859), ^"^99 U. S. at 746. 
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Greemvood v. Union Freight R. R. sustained the repeal 
■of, a franchise under authority of the reservation clause con- 
tained in the Massachusetts act providing for the incorporation 
of industries.^'^^ Such a repeal abrogates whatever power de- 
pended solely upon the grant of the charter, but the rights of the 
shareholders to the property of the corporation are not de- 
stroyed, and if the legislature provides no method for protect- 
ing such rights the courts will do so. It was entirely within 
the power of the legislature to grant to another corporation the 
right to operate a railway over the right of way used by the 
corporation whose franchise had been repealed. 

There is no need to multiply the citation of cases in which 
the Court has sustained statutes altering or repealing powers 
granted by corporate charters under the authority of reserva- 
tion clauses. With a cautious qualification concerning the con- 
tract rights of the corporation with third persons, and the vested 
property rights of the corporation, the Court has many times 
given effect to such reservation clauses.^^^ 

Cases in which the Reservation was Held not to Justify the 
Statute. Although it was not until comparatively recently that 
the Court gave effect to its frequent dicta concerning the limits 
to action under reservation clauses, the same result was achieved 
in several cases by a process of construction often hardly con- 
sistent with the usual one that public grants will be strictly 
construed. In Louisville Gas Company v. Citizens'^ Gas Com- 
pany the Court considered the exceptional reservation clause 
contained in the Kentucky act of 1856 providing that the legis- 
lature could amend or repeal charters or grants at will, ^^unless 
a contrary intent be therein plainly expressed.’’ The grant of 

“^^105 U. S. 13 (18S2). 

*‘‘“The act of 1831 in effect when the charter was granted provided that every 
act of incorporation passed thereafter should “be subject to amendment, altera- 
tion, or repeal, at the pleasure of the legislature,” 

^^•“^See, e.g., Looker v. Maynard, 179 U. S. 46 (1900); San Antonio Traction 
Co. V. Altgelt, 200 U. S. 304 (1906) ; Calder v. Michigan, 218 U. S. 391 (1910) ; 
Puget Sound Traction, Lt. & Power Co. v. Reynolds, 244 U. S. 374 (1917) ; Sears 
V. Akron, 246 U. S. 242 (1918) ; Ft. Smith Light & Traction Co. v. Ft. Smith, 
274 U. S. 3S7 (1927). IIS U. S. 683 (1883). 
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an exclusive privilege to supply gas, viewed in the light of a 
subsequent amendatory act requiring concurrence of the city 
council and the company’s directors in any alteration of the 
charter, was held not subject to change by the legislature of the 
state. The Court ruled that the amendatory act “plainly ex- 
pressed” an intent that the charter should not be changed at 
the mere will of the legislature. More doubtful is the inter- 
pretation given in Detroit v. Detroit Citizens^ Street Railway 
Company, in which the city attempted to secure a reduction 
in rates from the five-cent maximum fixed in the charter. Al- 
though the state constitution reserved the right to alter or 
amend, the action of the city was overruled on the ground that 
the reservation applied only to the action of the legislature and 
did not enable a municipality to regulate street railway rates 
contrary to a provision in a charter. In the same case a munic- 
ipal ordinance reserving to the council the right to make fur- 
ther rules and regulations was held not to apply to altering 
the rate of fares. The latter, being a “vital portion” of the 
contract, is not subject to amendment unless there is a clear 
stipulation to that effect.^^® In Vicksburg v. Vicksburg Water- 
works Company the reservation in question was that of the 
Mississippi constitution of 1890, which was conditioned by the 
provision that “no injustice shall be done to the stockholders.” 
The creation by the city of a plant in competition with one 
given a monopoly for a stipulated period was held to work 
such injustice. 

A clear case of the strict construction of a reservation clause 
is Owensboro v. Cumberland Telephone and Telegraph Com- 
pany?*^ The company had been granted the right to use the 
streets with the provision that the ordinance might be altered 
or amended “as the necessities of the city may demand.” Jus- 

“"184U. S. 368 (1902). 

Cleveland v. Cleveland City Ry. Co., 194 U. S. 517 (1904). 

-^^202 U. S. 453 (1906). Although the Court discussed the effect of the res- 
ervation clause here, it said that it did not apply since the plaintiff company had 
acquired contract rights before the adoption of the constitution. 

230 U.S. 58 (1913). 
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tice Lurton, however, held that this constituted more than 
a reservation of the police control of the streets/^ which was in 
any event ^^incident to the nnabridgeable police power of the 
city/ ^ 249 Hence it was both unnecessary and ineffective, since 
the powers of the city would have been the same without it. 
At any rate, it did not empower the city to order the removal of 
the company's poles and wires, for, said the Court, the contract 
involved could not be revoked unless such a power was ^^clearly 
and unmistakably’’ reserved.^^® 

Limits to the Effectiveness of Reservation Clauses. In Stt-- 
perior Water, Light & Power Co. v. Superior tht Comt 
construed a reservation clause contained in the Wisconsin con- 
stitution not to empower the legislature to require public util- 
ities to surrender their franchises and accept in lieu thereof 
indeterminate permits. The predecessor of the company here 
involved was incorporated by special act under authority of a 
constitutional provision that ^^all general laws or special acts, 
enacted under the provisions of this section, may be altered or 
repealed by the legislature at any time after their passage.” 
But the plaintiff in this cause held franchise contracts made 
directly with the city of Superior. The company was given 
exclusive rights for thirty years from 1887, and if the franchise 
was not extended at the end of that period the city agreed to 
purchase at a price fixed on the basis of the capitalized earn- 
ings of the previous year. The Wisconsin Supreme Court sus- 
tained the legislative act under the reservation clause of the 
State constitution, but the Supreme Court of the United States, 
in an opinion which appears to depend very largely upon the 
earlier interpretations of this clause by the Wisconsin courts, 
held that this attempted interference with vested property 

_ 72. 

Justices bay, McKenna, Hughes, and Pitney disseBted. 

^^^^ 263 U. S. 125 (1923). 

‘“Justice McReynoIds quotes with approval the statement in State ex ret. 
Northern E. R. Co. v. R.R. Comm., 140 Wis. 145, 157 (1909) : “The right to alter 
or repeal existing charters is not without linaitation when the question of vested 
property rights under the charter is involved. The power is one of regulation 
and control and does not authorize interference with property rights vested under 
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rights violated the contract clause of the Federal Constitution. 
Except in the quotations from these opinions there is virtually 
no discussion of the effect and limitations of reservation clauses. 

Coombes v. Getz contains a slightly longer discussion of 
the bounds of the reserved power to amend, although it is far 
from definitive. The Court held that the repeal of a constitu- 
tional provision making directors liable to creditors for money 
embezzled or misappropriated by officers of the corporation was 
void under the contract clause when applied to abate an action 
brought against a director by a creditor of the corporation.^®^ 
Section i, Article 12, of the California constitution is as follows: 
“All laws now in force in this state concerning corporations, 
and all laws that may be hereafter passed pursuant to this 
section, may be altered from time to time or repealed.” The 
state Supreme Court held this to justify the repeal statute, but 
Justice Sutherland for the majority said that “the authority 
of a state under the so-called reserved power is wide; but it 
is not unlimited. The corporate charter may be repealed or 
amended and within limits not now necessary to define, the 
interrelations of state, corporation and stockholders may be 
changed; but neither vested property rights nor the obligation 
of contracts of third persons may be destroyed or impaired.” 

In support of this statement he cites Tomlinson v. Jessup 
and Lake Shore & M. S. R. Co. v. In the first of 


the power granted. . . . The reserve power stops short of the power to devest 
vested property rights, and is embodied in the state constitution for the purpose 
of enabling the state to retain control over corporations, and must be construed 
in connection with the other provisions of the Constitution to the effect that 
private property shall not be taken for public use without compensation.” 

285 U. S. 434 (1932). 

®'"^The suit had been brought and a judgment rendered in the California 
superior court before the repeal of the liability provision in the state constitu- 
tion. At the time of repeal an appeal to the state Supreme Court w^as pending. 

Justice Cardozo dissented on the ground that the liability of the directors 
was, by law of the state, defeasible until the cause of action ripened into judg- 
ment. On this view the repeal statute was valid without reference to the reserva- 
tion clause of the constitution, and he argued that that clause was irrelevant to 
the case. Justices Brandeis and Stone concurred in the dissent. 

285 U. S. 434 at 441-42. 

Wall. 454 (1873). 


173 U. S. 684 (1899). 
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these the revocation of a tax exemption was sustained under 
authority of a reservation clause. In his opinion Justice Field, 
after saying that “the reservation affects the entire relation be- 
tween the State and the corporation, and places under legisla- 
tive control all rights, privileges and immunities derived by its 
charter directly from the State,” adds, “rights acquired by third 
parties, and which have become vested under the charter, in 
the legitimate exercise of its powers, stand upon a different foot- 
ing; but of such rights it is unnecessary to speak here.” ^°® In 
the second case a state statute requiring railroads to give special 
rates to those purchasing thousand-mile tickets was held void 
under the due process clause. Justice Peckham said that the 
contract clause contention need not be considered by the 
Court.^®® But on the page to which Justice Sutherland refers 
he did remark that even under a reservation clause the legisla- 
ture “has no right ... to take away or destroy the property 
or annul the contracts of a railroad company with third per- 
sons.” The authority for the holding in Coombes v. Getz then 
is the old and familiar dictum that reservation clauses do not 
empower the legislatures to destroy vested rights.^®® 

There is no question of the state’s power under a reservation 
clause to repeal a charter or franchise, so that the corporate 
existence ends or its privileges cease. Alterations are permitted 
within what the Court considers reasonable limits. Here, as in 
the frequent discussion of change of remedies under the con- 
tract clause and of the limits of the police power under due 
process, there is no precise standard available. What is rea- 
sonable to one man is not reasonable to another. The pricking 
out of a line by a slow process of inclusion and exclusion has 
not yet gone far toward defining the allowable scope of the 
power to amend. Employing the roving commission which it 
aso at 459. 

U. S, at 687. 

p. 690. 

Although the discussion in the opinion is of the contract clause and its 
effect, Justice Sutherland concludes with the remark that the vested right ^‘comes 
within the protection of both the contract impairment clause in Art. I, § lo, and 
the due process of law clause in the 14th amendment.” 285 U. S. at 44S. 
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derives from the due process clause, the Court frequently serves 
notice that it intends to sink all craft of a piratical, i.e., an 
unreasonable, nature.^®® This assertion that arbitrary inter- 
ferences with rights which have vested, that is, been reduced to 
possession in the eyes of the law, has not become an important 
restriction upon the effectiveness of reservation clauses, al- 
though it might easily be expanded to that degree. The history 
of due process would seem to be sufficient warrant for believ- 
ing that such a development is at least possible. Some of the 
recent discussions of the scope of reservation clauses are rem- 
iniscent of Marshall’s and Story’s language in Fletcher v. 
Feck and Terrett v. Taylor The “spirit and letter of the 
Constitution,” the “principles of natural justice,” the “nature 
of society and of government,” phrases which were instruments 
in the early expansion of the contract clause, as well as in 
the growth of due process of law two or three generations later, 
form the intangible basis for the conception that a reservation 
clause does not empower unreasonable interferences with the 
rights of property. To the extent that this zeal for the protec- 
tion of vested rights is given content, to that extent Marshall’s 
dissenting opinion in Ogden v. Saunders, as well as his contract 
opinions where he was speaking for the majority, will have 
triumphed. 

^■^See the opinion of Justice Butler in Phillips Petroleum Co. v. Jenkins, 297 
U. S. 629 (1936). The contract clause is said not to be applicable because there 
is a reservation clause. Then it is asserted that there are limitations upon this 
clause which apparently flow not from the contract clause but from the due 
process clause, or from the inherent nature of corporate charters. 

Supra, pp. 32, 38. 
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TAX EXEMPTION 

In New Jersey v. Wilsotij^ the first case announcing the doc- 
trine that a state may make a contract for the permanent 
exemption of a specified property from taxation, there is no 
discussion of the wisdom of extending the contract clause to 
cover such agreements. The contract there involved was one 
between the colonial government and an Indian tribe, and the 
land to which the exemption attached had passed out of the 
Indians’ ownership. But Marshall was so devoted to the ^^sanc- 
tity of contracts” that he apparently had no hesitation in hold- 
ing that the limitations of the clause applied to this situation. 
There was then and, so far as can be discovered, has since been 
no attempt to justify this broadening of the clause in terms of 
the legislation which led to its adoption. Yet so strong was 
the Judicial distrust of legislative action that the doctrine was 
very generally accepted by the state courts within the next 
few decades.^ There were some later expressions by members 
of the Court of the opinion that the doctrine was an unwise 
one,'^ but it has never been repudiated. To the contrary, it has 
been very frequently applied. During the expansive years of 
the first half of the nineteenth century the desire of the states, 
especially the new ones, to promote the establishment of banks, 
of railroads, of manufacturing plants, and of educational and 
charitable institutions led to frequent grants of partial or total 
tax immunity. Subsequent regret of the generosity of early 
legislatures has, almost as frequently, brought attempted altera- 

^7 Cranch 164 (1812). See p. 34, above. 

^See especially Atwater v. Woodbridge, 6 Conn. 223 (1826); Osborne v. 
Humphrey, 7 Conn. 335 (1829) ; Landon v. Litchfield, ii Conn. 251 (1836); 
Seymour v. Hartford, 21 Conn. 481 (1852) ; Herrick v. Randolph, 13 Vt. 525 
(1841); O’Donnell V. Bailey, 24 Miss. 386 (1852). Also Portland Bank v. 
Apthorp, 12 Mass. 252 (1815), referred to supra, p. 38, n. 35. 

® Supra, p. 75. 
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tions in those grants. As a result there have been many cases, 
scores of them in the Supreme Court, involving the interpreta- 
tion of the original grants. The Court has always professed to 
adhere to the principle stated by Marshall in the Providence 
Bank case,^ that such grants are never to be presumed, that 
they must be specifically set forth. But so general a formula, 
unaided by the development of numerous corollaries, could not 
solve many of the difficult problems of construction presented 
to the Court. There have been many corollaries proposed and 
applied in one, sometimes in several cases. But there have been 
very few principles which have been consistently followed. 

Consideration. Partly on the analogy of the law of contracts 
and partly, in all likelihood, because of some lingering doubts 
about the doctrine of contracts for tax exemption, it has fre- 
quently been said that a grant of tax immunity is not protected 
under the contract clause unless it is given for a consideration. 
Gratuitous grants are subject to repeal at the will of the grantor. 
It was upon the basis of this assumption that Cooley rational- 
ized the principle of contracts for tax exemption: “The State 
laws which have been enforced as contracts in these cases have 
been supposed to be based upon consideration, by which the 
State receives the benefit which would have accrued from an 
exercise of the relinquished power in the ordinary mode.”® 
There is room to doubt whether the state received an equivalent 
benefit in many of the instances of such grants, as well as 
whether the principle that a consideration is a requisite part of 
every valid contract for tax exemption has been uniformly 
enforced. 

The first case in which this corollary was expressed was de- 
cided in i860.® By an act of 1833 Pennsylvania exempted the 
Christ Church Hospital from all taxes on its real property. A 

* Providence Bank V. Billings, 4 Peters S14 (1830) . 

^Constitutional Limitations (1868 ed.), p. 283. Cf. the argument of Green- 
leaf as counsel in Charles River Bridge v. Warren Bridge, ii Peters 420, 467 

(1837). _ 

“Christ Church v. Philadelphia, 24 How. 300 (i860). This case, curiously, is 
not cited by Cooley. 
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tax was imposed on this, along with other similarly situated 
property, in 1851. Before the Court the state did not contest 
the argument that the legislature has power permanently to ex- 
empt property from taxation but it claimed that there was here 
no legal consideration, hence no contract of exemption. A unani- 
mous Court sustained the repeal of the exemption. That this 
holding was not immediately accepted for all that might be de- 
duced from it is made clear by two decisions in 1869. The 
first ^ of these cases involved a charitable institution, the sec- 
ond ® a university. Both were, under their charters, tax exempt. 
Both were assessed for taxes after the adoption of the Missouri 
constitution of 1865 forbidding the state to enter into any con- 
tract for tax exemption. Counsel for the state relied heavily 
upon the principle set forth by the unanimous Court in the 
Christ Church case. Former Justice Curtis for the appellants 
carefully avoids that decision, and, although he refers to the 
cases collected by Cooley on the power of a state to alienate the 
right to tax, he does not cite the page on which Cooley sup- 
ports this principle on the basis of consideration.® Justice 
Davis for the Court does not mention the Christ Church case, 
thereby avoiding the necessity of making a difficult distinction. 
He does say, however, that the consideration here was the ob- 
ject for which the charity was created. “This has been the well- 
settled doctrine of this Court on this subject since the case of 
Dartmouth College v. Woodward.” 

In 1872 a unanimous Court sustained a Michigan act taxing 
a salt company, although a statute in existence at the time of its 
organization specified that such companies were to be tax ex- 
empt. The decision was based upon the principle that the 
exemption was not contained in a special charter, but was to be 

^ Home of the Friendless v. Rouse, S Wall. 430 (1S69) . 

® Washington University v. Rouse, 8 Wall 439 (1869), 

^ He cites pp. 279-81 of the Constitutional Limitations, not p. 283. 

Chief Justice Chase and Justices Field and Miller dissented without opinion 
in this case. In the Washington University case the other two concur in an 
opinion, quoted from supra, in which Justice Miller flatly denies the power of 
any legislature permanently to alienate the taxing power. 
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found only in a general law.^^ Five years later the Court sus- 
tained a Wisconsin statute repealing a tax exemption contained 
not in a charter but in a special act granting certain land to a 
railroad and providing that it should be tax exempt. 

That the combined authority of the Christ Church case and 
Cooley’s Constitutional Limitations have amounted to little 
more than the acceptance of the principle that the grant of 
immunity sought for must be contained in a specific contract is 
further illustrated by the case of Seton Hall College v. South 
Orange}^ Here a college incorporated in i86i was by an act 
supplementary to the charter in 1870 given tax immunity. Un- 
til 19 1 1 it paid no taxes. It was then assessed for taxes upon 
part of its property. In sustaining the tax the Court distin- 
guished Home oj the Friendless v. Rouse, where there was an 
explicit grant of exemption in the charter, but did not even 
cite as an authority the Christ Church case.^® 

Construction of Grants of Tax Exemption. The foregoing 
discussion has concerned instances in which the existence of a 
contract for tax exemption was in doubt. Even where the grant 

^Salt Co. V. East Saginaw, 13 Wallace 373 (1872) . “Had the plaintiff in error 
been incorporated by a special charter, and had that charter contained the pro- 
vision that all its lands and property used in the manufacture of salt should for- 
ever, or during the continuance of its charter be exempt from taxation, and had 
that charter been accepted and acted on, it would have constituted a contract.” 
But this statute, the opinion continues, “is a bounty law and nothing more. . . . 
Such a law is not a contract except to bestow the promised bounty upon those 
who earn it so long as the law remains unrepealed.” 

^^West Wis. Ry. v. Supervisors, 93 U. S. 593 (1876). The exemption was a 
“gratuity” offered by the state, “without any element of contract. There was no 
assurance that [it] was intended to be irrevocable, or that the law in question 
should not be at all times subject to modification or repeal in like manner as other 
legislation ” See also Grand Lodge F, & A. Masons v. New Orleans, 166 U. S. 143 
(1897); Wisconsin & Michigan Ry. v. Powers, 191 U. S. 379 (1903) ; People ex 
rel. Troy Union R.R. v. Mealy, 234 U. S. 47 (1920). 

242 U. S. 100 (1916). 

See p. 1 81, above. 

“To all claims of contract exemption from taxation must be applied the well- 
settled rule that, as the power to tax is an exercise of the sovereign authority of 
the state, essential to its existence, the fact of its surrender in favor of a corpora- 
tion or an individual must be shown in language which cannot be otherwise 
reasonably construed, and all doubts which arise as to the intent to make such a 
contract are to be resolved in favor of the state.” 242 U. S. 100, 106 (1916). 
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of tax immunity is admitted, however, more or less difficult 
problems of construction are involved. The general rule, which 
the Court has applied with a sometimes wavering fidelity, is 
that grants are to be strictly construed against the grantee. 
That even this qualified statement cannot be greatly relied upon 
is made evident by a series of illustrations drawn from the line- 
pricking process. 

Perhaps the most involved problem of construction to be 
found in any series of cases under the contract clause is that 
arising from the interpretation of agreements to the effect that 
a tax on capital stock shall be in lieu of all other taxes.^® These 
cases really begin with Gordon v. Appeal Tax Court^"' in which 
the Court held that an agreement to impose no additional tax 
upon the capital stock of certain banks prevented the state from 
taxing shares of stock in the hands of private persons. This 
very doubtful ruling has reappeared in different forms in a long 
line of cases, almost all of them presenting varying, sometimes 
inconsistent reasons for rejecting or sustaining the taxes in ques- 
tion. In Farrington v. Tennessee a charter provision that the 
bank should pay to the state a tax of one-half of one per cent 
“on each share of the capital stock subscribed, which shall be in 
lieu of all other taxes,” was held to prohibit a tax on the share- 
holders. Justice Strong, with whom Justices Clifford and Field 
joined, dissented on the ground that the majority failed to apply 
the rule that a presumption always exists against the relinquish- 
ment of the power to tax. The benefit of the exemption here, he 
argued, was intended for the corporation, not for the individual 
shareholders. A year later, however, in another Tennessee case, 
a charter exempting capital stock and providing a tax of one and 

A very careful analysis of these decisions is given in Henry M. Hartj ^^State 
Taxation of Shares of Stock/^ ch. IV, an unpublished dissertation in the Harvard 
Law School Library. 

^"^3 How. 133 (1845). 

^ gS U. S. 679 (1877). Meanwhile in Van Allen v. Assessors, 3 Wall. 573 
(1866), the Court had held, in a case involving the taxation of shares of national 
hank stock, that a tax on the shares is not a tax on the capita! of the bank, and 
in the Delaware Railroad Tax Case, 18 Wall. 206 (1874) the reasoning in the 
Gordon case had been greatly weakened, if not repudiated. 
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one-half per cent on gross receipts in lieu of all other taxes was 
construed to permit a tax on the property of a railroad.^^ But 
m.:Tenmssee v. Whitworth^^ the principle of the Gordon and 
Farrington cases was again applied, although on the basis of a 
different construction of ^^capital stock.’’ Still another defini- 
tion of the term is given in New Orleans v. H oust on a case in- 
volving taxes upon stockholders in a lottery company. In 1896 
the ruling in the Farrington case was applied in two decisions, 
although at the same time it was held that a tax on undivided 
surplus was valid, since the contract showed no clear intent to 
exempt more than the capital stock. Earlier the Court had held 
that a provision for a tax of one-half of one per cent on each 
share of capital stock in lieu of all other taxes did not prevent 
taxes on real property acquired by the bank and not used as a 
place of business. 

Another striking illustration of some of the varieties of inter- 
pretation to be found in this group of cases appears in New 
Orleans V, Citizens^ Bank?^ Here a charter stipulation against 
further taxation of the capital of a corporation was held not to 
prohibit a tax collected directly from the shareholders. Since 

Railroad V. Gaines, 97 U. S. 697 (1S78). 

117 U- S. 129 (1886). 

^ It is perhaps interesting to note the Courtis remark that the words here em- 
ployed were capable of more than one meaning. The meaning given them, how- 
ever, does not appear to have been dictated by the rule of strict construction. 

119 U. S. 265 (1886). 

“®Bank of Commerce v. Tennessee, 161 TJ. S. 134 (1896) ; Shelby County v. 
Union and Planters’ Bank, i6i U. S. 149 (1896). The former case reaffirmed the 
doctrine of the Gordon and Farrington cases that an exemption of capital stock 
1‘endered shares held by individuals not subject to tax. The latter case limits that 
doctrine to the extent of asserting a clear distinction between capital stock of a 
corporation and shares held by individuals. The attempt to distinguish the Gor- 
don case is more interesting than convincing. 

"^Bank v. Tennessee, 104 U. S. 493 (1882). See also Central R.R. & Bank 
Co. V. Wright, 164 U. S. 327 (1896), in which the Court allowed taxes by cities 
on the property of the corporation within a city although the state was forbidden 
to tax higher than one-half of one per cent on the annual net income and the 
city forbidden to tax the stock of the company. In Railway Co. v. Loftin, 98 
U. S. 559 (1S78), the Court sustained a tax on land given to the railroad by the 
state after the issuance of a charter exempting the capital stock from taxation. 
See also New Orleans v. Citizens’ Bank, 167 U. S. 371 (1S97) ; Louisiana v. New 
Orleans, 167 U. S. 407 (1897). ^1670.8.371(1897). 
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the only significant difference between this situation and that 
declared invalid in New Orleans v. Houston is that in the lat- 
ter the tax was collected from the corporation which was to be 
reimbursed by the stockholders, one might jump to the conclu- 
sion that the Court finally decided to abandon the position it had 
been attempting to establish since 1845. This assumption would 
be incorrect. As late as 1910 a provision for a tax “not exceed- 
ing one-half of one per cent per annum on the net proceeds of 
their investments” and for exemption of “the stock of the said 
company” served to exempt both the capital stock and indi- 
vidual shares, as well as the franchise and property of the 
company.^’^ 

The difficulty of arriving at any nice generalizations concern- 
ing the rules of construction followed by the Court in tax exemp- 
tion cases may be further illustrated by a consideration of other 
forms of tax exemption. Let us first take a group of cases where 
the construction is favorable to the state. Perhaps the most in- 
teresting of these involves the granting of an exemption “after 
completion” relative to the taxation of a corporation’s physical 
property. It has been held that such an exemption does not ren- 
der the property immune before completion. This particular 
construction was accepted only by a closely divided Court, as 
evidenced by the dissent of Justice Field, concurred in by Chief 
Justice Waite and Justices Miller and Bradley, in the leading 
case on the point. Here the charter provided that the capital 
stock should be exempt from taxation and the road, fixtures, 
rolling stock, and other physical property should be exempt for 

119 U. S. 265 (1SS6). The Court held in this case that there is a distinction 
between capital stock and shares held by individuals, but ruled that the tax in 
question was one in effect levied upon the corporation itself and w^as hence invalid. 

“‘Wright V. Georgia R.R. & Banking Co., 216 U. S. 420 (1910). Such in lieu 
tax exemptions have not been made by the states for many years, but there are 
some of very long or even perpetual duration which are yet in effect. Doubtless 
all of them have by now been construed by the courts. And yet the one involved 
in this case was granted in 1S33 and was to run for an indeterminate period. 

Vicksburg, Shreveport & Pacific R.R. v. Dennis, 116 U. S. 665 (x886). In 
accord: Yazoo & Miss. Valley R.R. v. Thomas, 132 U. S. 174 (1889) J Yazoo and 
Miss. Valley R.R. v. Board of Levee Commissioners, 132 U. S. 190 (1S89). See 
also R.R. Co. V. Loftin, 105 U. S. 258 (18S1). 
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ten years after completion. Taxes assessed on the road and fix- 
tures before completion were sustained, Justice Gray saying that 
if the legislature had meant the immunity to cover the period 
before completion it would have used the words “until ten years 
after completion,” instead of “for ten years after completion.” 
The fact that the state did not seek to collect taxes for several 
years after work was begun on the road was held not to control 
the construction of the statute. The dissenters argued that there 
was here no doubt to be resolved in favor of the state. Exemp- 
tion was intended and granted until ten years after completion. 
Furthermore the exemption is needed more before than after 
completion. 

Several other instances of construction favorable to the state 
may be recited. Immunity from “all taxation of every kind” 
except that provided in the charter does not secure exemption 
from assessments by a city for street improvements.^® A statute 
providing exemption from other taxes for mortgages and certain 
other secured debts taxed under it does not serve to protect 
against income taxes.*® The legislature, said Justice Holmes, 
had in mind a tax on principal. A college given a tax exemption 
as to its endowment fund and one hundred acres of land must 
pay taxes on an additional tract of land, even though the income 
from that land is used to defray the expenses of the institution.*^ 
Here the decisive factor appears to have been the exemption of 
one hundred acres. In another case, the charter of a theological 
seminary provided that the property belonging to the seminary 
should be exempt from taxation.*® Real estate owned by the 
institution and from which it derived part of its income was 
taxed and the tax sustained. The state court held that the ex- 
emption applied only to building used for the immediate pur- 
poses of the seminary and not for investment. The Supreme 

^Illinois Central R.R. v. Decatur, 147 U. S. 190 (1893). Here, says Justice 
Brewer, the tax is not solely for the general benefit but, at least in part, for the 
benefit of the railroad as well. The doctrine that immunities are based upon a 
consideration is repeated. 

People ex rel. Clyde v. Gilchrist, 262 U. S. 94 (1923). 

^^Miilsaps College v. City of Jackson, 275 U. S. 129 (1927). 

Chicago Theological Seminary v. Illinois, 188 U. S. 662 (1903). 
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Court affirmed this decision on the ground that there are two 
possible meanings to “seminary” and doubts should be resolved 
in favor of the state.®® 

Other cases can be cited to illustrate the point that the Court 
will, when it wishes to do so, invoke the principle of strict con- 
struction of tax exemptions.®^ But it is just as true that many 
cases can be assembled which, when compared with some of 
those just summarized and others yet to be discussed, show that 
this principle has not invariably been followed. Three illustra- 
tions may suffice for the present. In University v. People ®® the 
Court sustained Northwestern University in its resistance to a 
tax on land owned by it and leased out for income purposes. 
Now it is clear that the charter granted exemption to “all prop- 
erty, of whatever kind or description, belonging to or owned by 
the corporation.” But the same words appear in the Chicago 
Seminary charter excepting that here it is the property of the 
“seminary,” not of the “corporation.” ®® The difference between 
the two rulings is more to be found in the changed point of view 
of the Court between 1878 and 1 903 than in the two words. Per- 
haps the same explanation accounts for Asylum v. New Or- 
leansN The charitable institution was granted immunity from 
taxation on its property. Subsequently by constitutional and 
statutory change the legislature in granting exemptions was lim- 
ited to property used directly for charitable purposes. After this 
the Asylum was given a cotton press which it operated, using the 
proceeds for charitable purposes. The Court held that the origi- 
nal exemption would have covered the press; consequently the 

Justices White, Brown, and Holmes dissented on the ground that the term 
“seminary” was here synonymous with “corporation” and therefore there were 
no doubts to resolve. 

See, e.g., Winona & St. Peter Land Co. v. Minnesota, 159 U. S. 526 (1895) ; 
Henderson Bridge Co. v. Henderson City, 173 U; S. 592 (1899) ; McGehee v.. 
Mathis, 4 Wall. 143 (1866) ; J. W. Perry Co. v. Norfolk, 220 U. S. 472 (1911) ; 
Tucker v. Ferguson, 22 Wall. 527 (1875). For an unusual case in which the in- 
terpretation is especialty favorable to the state see North Missouri R.R, v, Ma- 
guire, 20 Wall. 46 (1873). 

309 (1878) . 

®®The seminary charter and the relevant part of the university charter were 
secured the same year, 1855. 105 U. S. 362 (1881). 
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legislature could not cut down the exemption even as applied to 
property later acquired. Justices Miller and Field believed, 
however, that the exemption in question was not required by 
the grant. 

A Court divided five to four refused to allow the improvident 
state of Tennessee to tax a railroad which had been given an 
absolute exemption for twenty-five years and a contingent ex- 
emption after that time.®® The latter exemption provided that 
no tax should be laid which would reduce dividends below eight 
per cent. No dividends had ever been paid. Chief Justice Fuller, 
with whom concurred Justices Gray, Brewer, and Shiras, be- 
lieved that the genuine exemption was for twenty-five years, and 
that the remainder of the clause was only a rule of taxation and 
not a prolongation of an immunity. The minority also contended 
that the state court’s finding that the exemption was invalid un- 
der the state constitution should be sustained, but the majority 
brushed this aside.®® 

A somewhat more definite problem is presented by the group 
of cases involving the question whether an exemption from taxa- 
tion is given when the charter grants to a new company the 
privileges of a company that has an exemption. In the first of 
them the grant to one railroad of the “powers, rights and privi- 
leges” of another already in existence served to give to the new 
corporation the tax immunity of the old. But with very rare ex- 
ceptions since that time the Court has refused to find that a 
tax exemption provision has been granted to a new company 
even though it may be extended the “privileges” or the “rights, 
powers and privileges” of the one in existence. For example, in 
a case where one company had by its charter the privilege of 
an in lieu tax, a second company was granted all the privileges 
and immunities of the first, and a third all the “privileges” of the 

Mobile & Ohio R.R. v. Tennessee, 153 U. S. 486 (1894). 

®®See also Wilmington R.R. v. Reid, 13 Wall. 264 (1S71) ,* Raleigh & Gaston 
R.R. V. Reid, 13 Wall. 269 (1871) ; Pacific R.R. v. Maguire, 20 Wall, 36 (1873) ; 
Wright V. Ga. R.R., 216 U. S. 420 (1910). 

'‘^Humphrey v. Pegues, 16 Wall. 244 (1873). 

Perhaps the clearest is Tennessee v. Whitworth, 117 U. S. 139 (1SS6). 

Phoenix Fire k Marine Ins, Co. v. Tennessee, 161 XJ. S. 174 (1S96). 



TAX EXEMPTION 


189 

second, the Court held that the exclusion of “immunities” from 
the third charter was sufficient to cast doubt upon the intent of 
the legislature to grant that company the exemption contended 
for.'*® Likewise it has held that unless there is a specific provi- 
sion to that effect the exemption of the main line of a railroad 
does not extend to a branch line.** 

Difficult problems of construction have also been presented by 
cases involving the leasing of tax-exempted property. In Jetton 
V. University of the South *® the Court held that lessees of uni- 
versity land were not entitled to the tax exemption applying to 
all property belonging to the university. Justice Peckham found 
that different interests may exist in the same land, and that an 
exemption granted to the owner does not prevent taxation of an 
interest in the same land granted by the owner to another as 
lessee for a term of years. The tax involved was on leasehold in- 
terests, and hence reached the lessee directly. A few years later, 
however, a closely divided Court held that the lessee of two rail- 
roads was entitled to the benefit of the tax provisions in the 
charters of the lessors.*® Justice Holmes based his decision on 
certain special acts of the legislature relative to the lease, which 
acts he found extended the immunity to the lessee.*'^ 

Effect of the Reserved Right to Amend, Alter, or Repeal. The 
attitude of the Court toward the interpretation of general con- 
stitutional or statutory provisions reserving the right to amend, 

^®See also R.R. Cos. v. Gaines, 97 U. S. 697 (1878); R.R. Co. v. Commis- 
sioners, 105 U. S. I (1880) ; Wright v. Ga. R.R. Co., 216 U. S. 420 (1910) ; Roch- 
ester Ry. Co. V. Rochester, 205 U. S. 236 (1907). 

Chicago, Burlington, & K. C. R.R. v. Guffey, 120 U. S. 569 (1887); Wil- 
mington & Weldon R.R. v. Alsbrook, 146 XJ. S. 279 (1892). 

'*^2oS IT. S. 489 (1908). 

Wright V. Central of Georgia Ry>, 236 U. S. 674 (1915); Wright v. Louis- 
ville & Nashville R.R,, 236 U. S. 687 (1915) ; Central of Georgia Ry. v. Wright, 
248 IT. S. 523 (1919). Justice Lamar did not sit and Justices Hughes, Pitney, and 
McReynoIds dissented. Hughes in his dissent considered the Jetton case at some 
length, concluding that “a lessee is in ho better position to claim tax exemptions 
or limitations than a mortgagee, or a purchaser at a foreclosure sale who, under 
legal authority, takes all the property, franchises, and privileges of the mortgagor.’^ 

He was careful not to say that the exemption passed by assignment, or that 
the property was exempted generally regardless of those into whose hands it might 
pass. He limited himself to construing the special acts of Georgia of 183 8 and 
1852 permitting and encouraging the lease in question. 
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alter j or repeal charter provisions is illustrated by the relatively 
early case of Tomlinson v. Jessup}^ At the time the charter 
here in question was granted South Carolina had a law provid- 
ing that every charter should be subject to alteration or repeal 
unless exempt from the terms of the statute. This company 
was not excepted and when its charter was later amended to 
allow a tax exemption the exemption was not excepted from 
the terms of the general law which was still in effect. The Court 
sustained the state in its attempt to tax the company on the 
ground that the state had reserved the right to amend.^^ How- 
ever, a statute reserving the right to alter, amend, or repeal is 
not effective as applied to a charter subsequently granted when 
the legislature making the grant has expressly exempted it 
from the provisions of the general statute then in existence.®^ 
Of course, if the right to alter, amend, or repeal is contained 
in a constitutional provision a legislative attempt to make an 
exception is of no effect.^^ Nor may a city grant an exemption 
which is forbidden by a state statute in effect at the time.^^ 
Transfer of the Tax Exemption. Although the original case 
on tax exemption under the contract clause. New Jersey v. 
Wilson, had to do with transfer of the exemption, it would not 
be correct to assume that the exemption has passed to the new 
corporation upon absorption or extinction of the corporation 
to which the original grant was made. Many cases involving 
this aspect of the question grew out of the consolidation of rail- 

Wall. 454 (1872). 

In accord: Hoge v. R.R. Co., 99 U. S. 348 (1S78) ; Covington v. Ey., 173 
U. S. 231 (1S99) ; Citizens’ Savings Bk. v. Owensboro, 173 U. S. 636 (1S99) ; 
Deposit Bk. v. Owensboro, 173 U. S. 662 (1899) ; Farmers’ & Traders’ Bk. v. 
Owensboro, 173 U. S. 663 (1899); Stone v. Farmers Bk. of Ky., 174 U. S. 409 
(1899) ; Fidelity Trust v. Louisville, 174 U. S. 429 (1S99). Some doubt seems to 
be cast upon this principle by Justice Miller’s murky opinion in New Jersey v. 
Yard, 95 U. S. 104 (1877), since he apparently says that one legislature cannot by 
such a statute bind its successors. However, that case really turned upon an 
interpretation of legislative intent. See also Stearns v. Minnesota, 179 U. S. 
223 (1900); Duluth & Iron Range R.R. v. St. Louis County, 179 U. S. 302 
(1900). 

Trask v. Maguire, 18 Wall. 391 (1873). 

Gulf & Ship Is. R.R. v. Flewes, 183 U. S. 66 (1901). 

Sioux City St. Ry. v. Sioux City, 138 U. S. 98 (1891). 
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roads. In Tomlinson v. Branchf^ the Court held that after con- 
solidation of two railroads, one having a tax exemption, the 
other not having one, the immunity did not extend beyond the 
property of the road previously exempt.®"* Furthermore the tax 
exemption does not pass to a new owner automatically. The 
Court has repeatedly held that immunity from taxes is not a 
part of the franchise which passed to the assignee without 
express legislative authorization.®® This conclusion certainly 
represents a limitation on the breadth of the doctrine in iVeio 
Jersey v. Wilson. 

The general theory by which the process of restricting the 
generosity of the great Chief Justice toward all manner of pri- 
vate property has been carried on is that the exemption is a 
privilege which pertains to the corporation and not to the 
property.®® Hence it does not pass by assignment of the prop- 
erty even though the other privileges given in the franchise 
do pass. And the Court has also held that if, when a con- 
solidation takes place, a new corporation is formed, the new 
corporation takes any immunity transferred subject to the exist- 
ing statutory or constitutional limitations.®'^ Thus a statute 
or a constitutional provision prohibiting tax exemptions and 
adopted after the creation of corporations A and B, both of 

15 Wall. 460 (1872). 

^ See also Charleston v. Branch, 15 Wall. 470 (1872) ; Central R.R. k Banking 
Co. V. Ga., 92 U. S. 665 (187s) ; Chesapeake & Ohio R.R. v. Va., 94 U. S. 718 
(1876) ; Southwestern R.R. v. Wright, 116 XJ. S. 231 (1886). 

Morgan v. La,, 93 U. S. 217 (1876) j R.R. Co, v. County of Hamblen, 102 
U. S. 273 (18S0) ; Wilson v. Gaines, 103 U. S, 417 (1880); L. k N. R.R. v. 
Palmer, 109 U. S. 244 (1SS3); Memphis & L. R. R.R. v. R.R. Commrs., 112 U. S. 
609 (1884) ; Chesapeake & Ohio Ry. v. Miller, 114 U. S. 176 (1885) I Pickard v. 
E. Tenn. Va. & Ga. R.R., 130 U. S. 637 (1889) ; Morris Canal & Banking Co. v. 
Baird, 239 U. S. 126 (1915). 

®’See esp. Chesapeake & Ohio Ry. v. Miller, 114 U. S. 176 (1885), and cases 
there cited. 

'^^R.R. Co. V, Maine, 96 U. S. 499 (1S77) ; R.R. Co. v. Ga., 98 U. S. 3S9 
(1S78) ; St. Louis, Iron Mt. S. Ry. v. Berry, 113 U. S. 465 (1885) ; Keokuk & 
Western R.R. v. Mo., 152 U.S. 301 (1894) ; Yazoo & Miss. Valley Ry. v. Adams, 
180 U. S. I (1901); Northern Central Ry. v. Md., 187 U. S. 258 (1902). See 
also Chicago, B, & K. C. R.R. v. GuSey, 122 XJ. S. 361 (1S87) ; Gr. N. Ry. v. 
Minn., 216 XJ. S. 206 (1910) ; Chicago G. W. Ry. v. Minn., 216 XJ. S. 234 
(1910) ; Mercantile Bk. v. Tenn., 161 XJ. S. 161 (1896) 
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which have perpetual tax exemptions by their charters, is not 
an impairment of the obligation of contract with corporation 
C, formed from A and B after the new provision is adopted. 
The new corporation is subject to the laws in existence at the 
time of its formation. 

License Taxes. At various times counsel for corporations 
have attempted to get from the Court a ruling that annual 
license taxes constitute a violation of the obligation of contract 
contained in the franchise. Invariably the Court has relied 
upon the point of view of the Providence Bank case, and of 
tlie earlier Massachusetts case, Portland Bank v. Apthorpf^ 
and refused to find an exemption implied by the fact of having 
a franchise.®® Not only has it held that the possession of a 
franchise does not relieve the grantee from paying a subse- 
quently imposed license tax, but it has also held that where a 
license tax or some exaction is imposed when a franchise is 
granted, the franchise does not constitute a contract which dis- 
enables the state from imposing a higher or different tax.®® 

Covenants for Quiet Enjoyment. The Court has also refused 
to hold that where the state or city has leased or sold lands by 
deeds containing covenants for quiet enjoyment that the im- 
position of a tax is an impairment of the contract.®^ Where a 
valid exemption has been given for a limited period of time 
such exemption contains no surrender of the taxing power which 
is not explicitly granted.®® 

®i2 Mass. 252 (iSis). 

Puget Sound Power & Light Co. v, Seattle, 291 U. S. 619 (1934) ; Memphis 
Gas Light Co. v. Shelby County, 109 U. S. 398 (1883) ; Home Insurance Co. v. 
Augusta, 93 U. S. 116 (1876) ; New Orleans City & Lake R.R. v. New Orleans 
143 U- S. 192 (1892). In the last of these cases the Court was careful to dis- 
tinguish Gordon v. Appeal Tax Court, 3 How. 133 (1843). H also said that 
insofar as any part of the opinion in that case supports the contention against the 
license tax it has been disapproved. 

®®Ry. Co. V. Phila., loi U. S. 528 (1879); St. Louis v. United Rys., 210 
U. S. 266 (1908) ; Metropolitan St. Ry. v. N. Y, Bd. Tax Commissioners, 199 
U. S. I (190s) ; The Delaware R.R. Tax, 18 Wall. 206 (1S73). 

Trimble v. Seattle, 231 U. S, 683 (1914) ; Wells v. Savannah, 181 U. S. 331 
(1901). 

Bailey v. Magwire, 22 Wall. 215 (1874); Tucker v. Ferguson, 22 Wall. 
327 (1874) ; Wiggins Ferry Co. v. East St. Louis, 107 U. S. 363 (1882) ; People 
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E^ect upon Contracts between Third Parties. From the deci- 
sion in State Tax on Foreign Held Bonds,®® it would seem that 
the Court came close to developing the principle that a tax 
which materially alters the contractual relationship of third 
parties is invalid under the contract clause. A Pennsylvania 
statute provided that a railroad doing business in the state 
should retain five per cent on the value of its bonds held by 
non-residents and pay this to the state as a tax. Justice Field 
for the Court held this to be a violation of the contractual rela- 
tionship between the railroad and its bondholders. Although the 
opinion has the emphatic quality produced by Justice Field’s 
emotional convictions, its effect as a precedent is somewhat 
limited by his confusion of the contract clause and the problem 
of extraterritorial taxation. Nevertheless, it would seem that 
such a statement as this would have its effect; “a law which 
alters the terms of a contract by imposing new conditions, or 
dispensing with those expressed, is a law which impairs its 
obligation . . . such a law relieves the parties from the moral 
duty of performing the original stipulations of the contract, 
and it prevents their legal enforcement.” ®^ In the very next 
year, however, the Court appeared to be withdrawing from the 
implications of this sweeping doctrine,®® and more recent cases 
have brushed aside, almost Without consideration, the argu- 
ment of counsel that a tax may unconstitutionally impair the 
obligation of contract between third parties.®® The specific effect 
of Field’s early decision has been confined to cases where the 
tax was deemed to be without jurisdiction, and his doctrine has 
since been swallowed by due process. 


ex rel. Brooklyn City R.R, v. N. Y. St. Bd, of Tax Commissioners, 199 U. S. 48 
(1905). For some other examples of strict construction see Erie Ry. v. Pa., 21 
Wall. 492 (1874); Schurz v. Cook, 148 XJ. S. 397 (1893); Savannah, Thunder- 
bolt k Isle of Hope Ry. v. Savannah, 198 U* S. 392 (1905); Okla. Ry. v. 
Severns Paving Co., 251 U. S. 104 (1919); Roberts & Schaefer Co, v. Emmerson, 
271 U. S. so (1926). 

IS Wall. 300 (1872). 

pp. 300, 320. Justices Davis, Miller, Clifford, and Hunt dissented. 

North Missouri R.R. v. Maguire, 20 Wall. 46, 61 (1873). 

^Clement National Bank v. Vermont, 231 U. S. 120 (1913); Kehrer v. 
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The usual holding has been that a transfer or inheritance 
tax does not impair the obligation of contract between con- 
tracting persons.®’’ Indeed this was an unexceptional general- 
ization until the recent case of Coolidge v. Long.^^ There the 
Court held unconstitutional a Massachusetts inheritance tax 
passed after the creation of a trust under which the settlors re- 
ceived the income from the property for life, the principal to be 
divided among the heirs after their death. Although the princi- 
pal discussion was under the due process clause Justice Butler 
could not refrain from affirming that the tax impaired the 
contractual obligation contained in the deed of trust. Justice 
Roberts, with whom Justices Holmes, Brandeis, and Stone con- 
curred, dissented, arguing that this point of view had been 
rejected frequently. Certainly his attitude is in close accord 
with the cases just cited, whereas none of the cases cited by 
Justice Butler is relevant to the issue. Those relied upon by 
the dissenters he simply ignores. 


Stewart, 197 U. S. 60 (1905) ; Noble State Bank v. Haskell, 219 U. S. 104 (1911) ; 
Rast V. Van Deman & Lewis Co., 240 U. S. 342 (1916). 

®^Blackstone v. Miller, 188 U. S. 189 (1903); Chanler v. Kelsey, 205 U. S. 
466 (1907); Mofiitt V. Kelly, 218 U, S. 400 (1910); BuIIen v. Wisconsin, 240 
U. S. 625 (1916). An earlier case, Carpenter v. Pa., 17 How. 456 (1855), in- 
volved only the ex post facto clause. 

®®282 TJ. S. 582 (1931) . 



CHAPTER VIII 


POWERS WHICH THE STATES MAY NOT CONTRACT AWAY 
Eminent Domain 

The principle that a franchise grant does not deprive the 
state of its power of eminent domain was clearly established in 
West River Bridge v. Dix and has never been seriously ques- 
tioned since that decision. Dicta repeating this principle are 
to be found in several cases of the next forty years, ^ and later 
decisions directly applying it, although few in numbers, are 
clear in effect.® Not until 1917, however, did the Court decide 
a case involving an express contract not to exercise the right 
of eminent domain.^ In 1854 a hospital, located in Philadel- 
phia, secured from the state an agreement forbidding the open- 
ing of streets or alleys through its property. The hospital 
agreed as a condition to make certain payments and to furnish 
ground for a designated street. In 1913 the city, with author- 
ization of the state, took steps to condemn land for a street 
through the hospital’s property. In a brief opinion, citing some 
of the police power cases ® and the cases on eminent domain pre- 
viously referred to, the Court held that a state may not, by 
virtue of the contract clause, divest itself of this essential power 
of government. The question has been conclusively settled by 
the earlier cases, and the deliberate attempt of the state to 
deprive itself of this power is ineffective. 

^ 6 How, 507 (1848). Supra, p. 66. 

^Richmond, Fredericksburg & Potomac R.R. v. Louisa R.R., 13 How. 71 
(1851); Greenwood v. Freight Co., 105 U. S. 13 (1882) j New Grleans Gas Co. 
V. Louisiana Light Co., 115 U. S. 650 (1885). 

® Long Island Water Supply Co, v. Brooklyn, 166 U. S. 685 (1S97) ; Oifield 
V. N. Y., N. H. & H. R.R., 203 U. S. 372 (1906) ,* Cincinnati v. L. & N. R.R., 
223 U. S. 390 (1912). 

^Pennsylvania Hospital v. Philadelphia, 245 U. S. 20 (1917). 
pp. 203-20S. 
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The Inalienable Police Power: Development of the 

Doctrine 

Not until 1878 did the Court hand down a decision explicitly- 
based upon the principle that there are certain police or regu- 
latory powers which the states may not contract away. For 
over half a century before that time, however, the state courts 
had been expressing that doctrine in one or another form, so 
that by the time it was definitely embraced by the Supreme 
Court it had been announced in a majority of the states. Fur- 
thermore, it appeared, at first vaguely, but by 1868 very clearly, 
in several of the most influential legal treatises published during 
the nineteenth century. 

In the State Courts. The Massachusetts court in sustaining 
the repeal of a statute granting exemption from military service 
commented upon the importance to the state of the power in- 
volved and said that it was not prepared to hold that any legis- 
lature could control its successors to the extent of making it 
impossible for them to provide for the common defence.® In 
upholding a city ordinance forbidding the use of certain lands 
as a burial ground, although by a conveyance of 1 766 this was 
permitted, the New York court said that the city had no power 
to make a contract “which would control or embarrass their 
legislative powers or duties.” The reserved right of the state 
to protect property and therefore to impose liability for fire 
caused by a locomotive was upheld in a Massachusetts case in 
1849.® The same principle, here applied to the statutory re- 
quirement of erecting cattle guards, was discussed at greater 
length by a Vermont court in Thorpe v. Rutland, etc. R. R.^ a 

® Commonwealth v. Bird, 12 Mass. 443 (1813). 

Brick Presbyterian Ch. v. N. Y., S Cowen 538, 540 (1826). The Court 
cited English cases where two parties enter into a contract and then an act of 
Parliament makes performance illegal or impossible. See Vanderbilt v. Adams, 
7 Cowen 349 (1827); Coates v. Mayor of New York, 7 Cowen 585 (1827). 
This opinion contains a vigorous defence of the principle of the reserved regu- 
latory power. See also Commonwealth v. Tewksbury, ii Metcalf (Mass.) 53 
(1846). 

® Lyman v. B. & W. R.R,, 4 Cush. 28S (1849). 

®27 Vt., 140 (1854). The opinion contains a fairly extensive citation of cases. 
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few years later. The Court held that there had not been an ex- 
press exemption from erecting cattle guards in the charter, thus 
implying at least some doubt whether the state could have en- 
acted such a law if there had been an exemption. But it was 
clear that, in the absence of an express exemption, the state re- 
tained the police or regulatory power over such matters. 

In the same year, the Michigan court, in sustaining a statute 
prohibiting the manufacture and traffic in intoxicating liquors, 
heard counsel argue that legislation of this kind cannot be fore- 
stalled by private contracts, and although not basing its deci- 
sion directly on that principle, it at least commented upon it 
favorably.^" In an influential New York case involving a statute 
revoking existing liquor licenses and requiring new ones, the 
Court held that such licenses were not contracts, and also de- 
clared that even if the legislature had attempted to grant ir- 
revocable licenses it could not bind subsequent legislatures; no 
legislature can curtail the power of its successors in matters of 
police regulation 

There is no need to multiply citations of decisions on the sub- 
ject. The only point sought to be made here is that during the 
decades preceding 1878 the state courts were repeatedly enunci- 
ating the principle that there were some subjects over which the 
regulatory or even the repealing power of the legislatures con- 
tinued in effect, regardless of previous grants by state or local 
authorities.^® The content to be given to that doctrine by the 
Supreme Court will be considered later. 

In Legal Treatises. In the discussion of impairment of 
contracts in the first (1826) edition of Chancellor Kent’s 
Commentaries on American Law there is no mention of an in- 

People V. Hawley, 3 Mich. 330 (1854). Similar in point of view is State 
V. Paul, s R. I. 185 (185S). See also the discussion in Barlow v. Gregory, 31 
Conn. 261 (1863). 

^^ Metropolitan Bd. of Excise v. Barrie, 34 N. Y. 637 (1866). The citation 
of cases, including the License Cases, 3 How. 504 (1847), is indicative of the 
growing number in which this issue had been in some way discussed. 

^For other opinions of the sixties and seventies in which the principle is dis- 
cussed see Blair v. Forehand, 100 Mass. 136 (1868) ; Moore v. State, 48 Miss. 
147 (1873) ; Lake View v. Rose Hill Cemetery Co., 70 111 . 191 (1873). 
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alienable police power.^® In a later section on personal property, 
after saying that it would be a violation of contract to take 
property for a purpose not public, Kent goes on to say that the 
legislature, in order to prevent injury to the public, may inter- 
dict nuisances and trades dangerous to life, health, and peace.^^ 
In the next ten editions the same order and doctrine are re- 
peated, with the addition, from time to time, of later state deci- 
sions. The twelfth edition, edited by the future Justice Holmes 
in 1873, includes in the section on the impairment of contracts 
a note as to what contracts are protected.^® Among others, 
liquor licenses are not binding contracts. In Chapter XXXIV 
Holmes adds another note pointing out that the power of regu- 
lating and of imposing certain burdens upon property for the 
purpose of protecting the “safety, comfort, or well-being of 
society” is now called the police power. He makes no attempt 
to treat the development exhaustively, but he does cite a num- 
ber of state cases to support this power of the state. 

In the first edition of Parsons’ Treatise on Contracts the 
author raises the question whether the contract clause affects 
the power of the state to enact general police regulations to pre- 
serve the health and morals of the people.^'*' He finds that the 
authorities are not in complete agreement, but that the prevail- 
ing adjudication of the country favors the rule that general laws 
are not within the purview of this constitutional limitation. 

The really influential treatise in this as in so many other fields 
of constitutional law is T. M. Cooley’s Treatise on Constitu- 
tional Limitations}^ Cooley was not always discriminating in 

“Kent’s Commentaries y I, pt. 11 , ch. XIX, 3S7. This edition was published 
in the year of Brick Presbyterian Church v. New York, 5 Cowen 53S (1826). 
Supra, p. 196. 

“Vol. II, pt. V, ch. XXXIV, 274. He cites Puffendorf and Vattel, as well 
as the decision of the lower court in Coates v. Mayor of New York. Supra, 
P-296. 

“Vol I, ’^419 n. See also the citations in Dillon, Municipal Corporations 
(1872), p. 93. 

“Vol. II, *340 n. This power, he says, has been discussed at length in 
Cooley’s Constitutional Limitakofis. 

“T. Parsons, Law of Contracts, i ed. (1S55), II, 53 8-3 9. 

“The first edition appeared in 1868. 
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his selection, sometimes one might justifiably say his non-selec- 
tive gathering, of precedents. But he did bring together hun- 
dreds of cases, indicating certain extremely important trends in 
the law. And in Chapter XVI he does just this under the head 
of “The Police Power of the States.” This power, he says, is 
simply the general regulatory power of the state. By virtue of it 
the state retains the right to affect the use and enjoyment of 
property.^® He considers the relation of this principle to the 
contract clause of the national Constitution and concludes that 
all contracts are held subject to the regulatory power of the 
states.®® However, the state may not “under pretence of regu- 
lation, take from the corporation any of the essential rights and 
privileges which the charter confers.” The regulations must 
not be disguised attempts to amend or curtail the corporate 
franchise. 

In the Supreme Court. It is possible that when Chief Justice 
Marshall remarked in Coszler v. Georgetown^^ “We rather 
think that the [municipal] corporation can not abridge its own 
legislative power,” he had some such doctrine in mind. It seems 
more probable, however, that in this case, which involved the 
power of a city to bind itself not to alter the grade of its streets, 
he meant that the city could not exceed the powers granted to 
it by the state.®® Certainly that is the basis of the decision. 

quotes with approval from the opinion of Chief Justice Shaw in the case 
of Commonwealth v. Alger, 7 Cush. (Mass,) 53, 84 (1851): “We think it is a 
settled principle growing out of the nature of well-ordered civil society, that 
every holder of property, however absolute and unqualified may be his title, 
holds it under the implied liability that his use of it shall not be injurious to the 
equal enjoyment of others having an equal right to the enjoyment of their 
property, nor injurious to the rights of the community. All property in this 
Commonwealth is . , . held subject to those general regulations which are neces- 
sary to the common good and general Tvelfare.” 

Constitutional Limitations^ p. 574. Although a number of state decisions are 
cited, he seems to place particular reliance upon Thorpe v. Rutland, etc. R.R. Co., 
27 Vt. 140 (1854). , 

577. He notes a few pages later that prohibitory. liquor laws .are 
not contrary to. the contract clause "(f hid., p. 583) and apparently sees no' conflict 
between this conclusion and the one just quoted. 

“6 Wheat. 593, 598 (1821) . 

^The case was, however, relied upon in Wabash R.R. Co. v. Beiiance, 167 
U. S. 88, at 98 (1897), to support the principle of the inalienability of certain 
municipalpowers. ^ ' y.' 
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Whether the statement quoted was intended to strengthen that 
holding or was a dictum anticipatory of a later development is 
not altogether clear. 

On several occasions during the next thirty years some hint 
of the principle occurs in the records of the Court. In the 
Charles River Bridge case, for example, Greenleaf , as counsel, 
argued that there are certain powers essential to the public well- 
being which may not be bartered away.^^ The Court made no 
mention of that contention in its opinion. In 1849 ^ Virginia 
statute limiting the time within which a lottery privilege could 
be exercised was upheld on the analogy of a statute of limita- 
tions.^^ This statute was unlike the ordinary legislation affect- 
ing remedies, for it annulled a valuable privilege after the lapse 
of a certain number of years. And the Court at least questions 
whether such a franchise can be irrevocable. The suppression 
of nuisances is, it said, among the most important duties of gov- 
ernment. It is a principle of the common law that the king 
cannot sanction a nuisance; . without asserting that a legisla- 
tive license to raise money by lotteries, cannot have the sanctity 
of a franchise or contract in its nature irrevocable, it cannot be 
denied that the limitation of such a license as the present is as 
much demanded by public policy, as other acts of limitation 
which have received the sanction of this court.’’ 

Several other indications that members of the court gave at 
least some consideration to the possibility of an inalienable 
power doctrine before 1878 may be mentioned. In 1851 coun- 
sel for a railroad, the charter of which was alleged to conflict 
with a previously granted exclusive franchise in a certain area, 
argued that a state could not bargain away its power over inter- 
nal improvements.^^ The Court noted the contention of counsel 

II Pet. 420, 467 (1837). 

^®PhaIen v. Virginia, 8 How. 163 (1850). The state court likewise found it 
possible to sustain the act without deciding whether the legislature could alter 
or abolish a lottery privilege. Phalen v. Commonwealth, i Rob. (Va.) 713 (1842). 

8 How. at 1 68. 

"^Richmond, Fredericksburg & Potomac R.R. v. Louisa R.R., 13 How, 71 
(1851). 
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but found that there was no impairment of contract and there- 
fore did not pass upon the contention.^® 

In at least two other cases during the Civil War period, coun- 
sel contended before the Court that there are certain powers 
which the state may not alienate, among them the sovereign 
power of controlling bridges and other means of communica- 
tion.^® In neither case did the Court pass directly upon the 
contention, although it may be said to have done so in effect in 
the second one when it held that the act in question was invalid 
as an impairment of the original charter. In the Legal Tender 
cases,®® which, of course, involved the validity of Congressional 
acts and therefore are not properly concerned with the contract 
clause, that clause was nevertheless referred to as it had been 
in Hepburn v. Griswold , but here we find a dictum to the effect 
that all contracts must be understood to be made in reference 
to the possible exercise of the rightful authority of the govern- 
ment, and no obligation of a contract can extend to defeat the 
legitimate governmental authority.®® 

The first really clear expression of the principle came in 
three cases decided in 1878. The first of these was Boyd v. 
Alabama?^ Justice Field, who wrote the opinion, first sustained 
the repeal of a lottery privilege by Alabama on the ground that 
there was no contract and therefore no impairment. He added, 
in what is clearly obiter, that the Court was not prepared to ad- 
mit that one legislature could by a contract with an individual 
restrain the power of a subsequent legislature to regulate busi- 

Curtis, J., with whom McLean and Wayne, JJ., concurred, dissented and 
in doing so categorically denied the argument that the legislature may not con- 
tract away such rights. 

Bridge Proprietors v. Hoboken Co., i Wall. ii6 (1S63); The Binghampton 
Bridge, 3 Wall. 51 (1865)/^^^^^ ^ ^ 

“‘^12 Wall 457 (1S71).' 

“'8 Wall. 603 (1S70). 

Wall 457, 551 (1871). See also the remarks in the Slaughter House 
Cases in 16 Wail. 36, 62 (1873), and Munn v. Illinois, 94 U. S. 113 (1S77). 
both opinions cases and authorities are cited which help to sustain the principle 
of the inalienability of certain police powers. 

®®94 U. S. 64s (1S77). The opinion of the Alabama court is given in Boyd 
V. State, 46 Ala. 329 (1871). 
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nesses of this kind.^^ Later in the same year in Beer Co. v. 
Massachusetts^ Justice Bradley sustained a prohibition statute 
on the ground that the state had, by an early reservation act, re- 
tained the right to repeal or regulate.^^ He then goes on to say 
that even in the absence of specific reservation the legislature 
always retains the police power, “and however difficult it may 
be to render a satisfactory definition of it, there seems to be no 
doubt that it does extend to the protection of the lives, health 
and property of the citizens, and to the preservation of good 
order and the public morals. The legislature cannot, by 
any contract, devest itself of the power to provide for these 
objects. . . 

This doctrine was finally applied, although with some hesita- 
tion and not without dissent, in Fertilizing Co. v. Hyde Park?'^ 
A franchise to operate a fertilizer factory in a given place was 
rendered valueless by a municipal ordinance prohibiting the 
transportation of offal through the streets, and prohibiting 
the operation of such a factory within a certain distance of the 
limits of the town. When the factory was established the area 
was unsettled, but it had since become thickly populated. In 
his opinion sustaining the ordinance Justice Swayne reiterates 
the principle that all grants are to be construed in favor of the 
state, and argues that, since there was no express exemption 
from the power to abate a nuisance, the contract was made 
subject to the police power of the state. That it is primarily 
the inalienable police power doctrine, rather than the principle 
of strict construction, which is being relied upon seems suffi- 
ciently clear from his opinion. This contains the longest dis- 
cussion of the point to be found in any Supreme Court opinion 
up to that time.^® In a Goncurring opinion Justice Miller agrees 

®‘^94 U. S. 64s, 649 (1877). To support this dictum he cites Moore v. State, 
48 Miss. 147 (1873), and Bd. of Excise v. Barrie, 34 N. Y. 657, 663 (1866). 

97 U. S. 25 (1878). 

®®97 U. S. 33. In support of this dictum he cites Boyd v. Alabama, 94 U. S. 
645 (1S77), where the same principle had been expressed as dictum. Cf, the 
opinion in Patterson V. Kentucky, 97 U. S. 50X (1878). 

^^97 U. S. 659 (1878). 

®®He cites only the early New York case, Coates v. Mayor, 7 Cow. 585 
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that the contract has not been impaired, but disagrees as to the 
police power. If a state may bargain away its power of taxa- 
tion as the Court has held (although Miller had never agreed 
with that doctrine),®® it may make a valid and binding contract 
“for a limited time for the removal of a continuing nuisance from 
a populous city.” Justice Strong, dissenting, believed both that 
the contract had been impaired and that the state could by 
contract limit the exercise of its police powers. He finds no 
authority to the contrary. 

Within two years the minority doubts had disappeared, for 
in Stone v. Mississippi*'^ the Court unanimously sustained the 
repeal of a lottery franchise granted for a definite term of years. 
Here there was no reservation of the right to repeal and no 
possible construction which would warrant abolition of the 
grant. The only principle upon which the revocation could be 
justified was that of the inherent police power, and Chief 
Justice Waite expressed no doubts about its validity or its 
applicability.*^ 

The Inalienable Police Power: Application of the 
Doctrine 

Morals. The dictum in Boyd v. Alabama and the rule of 
Court in Stone v. Mississippi were repeated in a later case in- 
volving the repeal of a lottery grant.*® The dictum in Beer Co. 
V. Massachusetts is also indicative of the attitude of the Court 
as far as legislation of this kind is concerned. Since the period 
of these decisions statutes pertaining to the public morals have 


(1S27),, supraj p. ,ig,6,,and Beer Co. v. Massachusetts in support .'of this principle. 
Counsel for the plaintiff referred to Cooley’s statement that under guise of regu- 
lation none of the “essential rights and privileges which the charter .confers” 
could be taken {ConstUnUo 7 ial Limitations ^ p. S 7 7 ) . The opinion makes no men- 
tion of Cooley’s discussion nor of the cases cited by Cooley. 

^'^For Justice Miller’s dissenting views on the subject of tax exemptions see 
p. 75, n. 45, above. , , 

loi U."S. '814 (iSSo).' . 

For an early .discussion of the principle of the 'reserved police power see 
W. W. Smith, A. Treatise on Private '(Philadelphia, 18S9). 

^"Douglas v, Kentucky, 1 68 U. S. 488 (1897). 
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either not run afoul the contract clause, or they have been 
dealt with under the principles of strict construction or the re- 
served right to alter or repeal, and the other constitutional cases 
involving morals legislation have been considered under the 
due process, or some other clause.^® 

Health. The point of view of Fertilizing Co. v. Hyde Park 
was considerably extended in the Butchers’ Union case.^^ For 
here the Court sustained a subsequent grant which was clearly 
in violation of a monopolistic franchise. In defence of its hold- 
ing the Court declared that the original grant was invalid to the 
extent that it represented an attempt permanently to bargain 
away the state’s power over the public health. But the later 
cases involving health legislation have, like those involv- 
ing morals legislation, been considered under the due process 
clause.'*® 

Safety. Perhaps the clearest statement of the doctrine as 
applied to the safety of the community is to be found in a re- 
cent oil company case.*® A city ordinance forbidding the stor- 
age of petroleum within three hundred feet of any dwelling was 
sustained on the ground that no contract had been impaired, 
but the Court went on to assert that if the city had attempted 
to make a contract limiting its power to legislate on the subject 
when the public welfare required, it would have been ineffec- 
tive.'*’' Most of the cases directly involving the public safety, 
like those involving the public morals and health, have been 
decided under the capacious due process blanket. But in many 

*®See Ernst Freund, The Police Pozuer (1904) , chs. VII-IX. 

“While we are not prepared to say that the legislature can make valid con- 
tracts on no subject embraced in the largest definition of the police powder, we 
think that in regard to two subjects so embraced, it cannot, by any con- 
tract, limit the exercise of those powers to the prejudice of the general welfare. 
These are the public health and public moralsP Butchers^ Union Slaughter- 
House and Live-Stock Landing Co. v. Crescent City Co., in U. S. 746, 750 
(1884). 

useful survey of the cases is given in Ray A. Brown, “Police Power- 
Legislation for Health and Personal Safety,” 42 Harvard Law Rev.y 866 (1929). 
See also Freund, The Police Power., ch. V. 

Pierce Oil Corp. v. City of Hope, 248 U. S. 498 (1919). 

See also the dicta in Minneapolis & St. Louis Ry, v. Emmons, 149 U. S. 364 
(1893) ; St. Louis & San Francisco Ry. v. Mathews, 165 U, S. i (1S97). 
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of the contract clause cases which will be considered in the next 
few pages, and especially in those where the use and control of 
the public streets is concerned, the Court does place emphasis 
upon the principle that public grants or other contracts may 
not prevent legislation intended for protection of the safety of 
the public. 

Use of the Streets. Atlantic Coast Line R. R.v. Goldsboro 
sustained an ordinance regulating the speed of trains and the 
time that cars could remain on a crossing, and requiring the 
lowering of tracks on the railroad’s right of way within certain 
defined limits. The opinion contains an unusually emphatic 
statement to the effect that the contract clause cannot override 
the power of the state.^® In another case involving the removal 
of a track from an intersection the Court said that if a contract 
existed allowing the road to build its track in its present loca- 
tion, that contract was made subject to the police power.®® But 
where it permitted a city to prevent the laying of a double track 
for a short distance in one case,®^ it refused to do so in another.®® 
Circumstances do alter cases, and in the latter the Court found 
that the inconvenience to the city was not enough to justify 
abrogation of the contract. The Court reiterated its agreement 
with the principle that the police power- may not be bargained 
away; it simply concluded that there was no need to apply it 
here. It is especially interesting that the Court should have dis- 

^®232 U. S. 548 (1914). The opinion contains a fairly comprehensive citation 
■of, cases. ■ ■ 

it is settled that neither the ‘contract* clause nor the ‘due process* 
clause has the eifect of overriding the power of the State to establish all regula- 
tions that are reasonably necessary to secure the health, safety, good order, 
comfort, or general welfare of the community; that this power can neither be 
abdicated nor bargained away, and is inalienable even by express grant ; and that 
all contract and property rights are held subject to its exercise. . . . 

“Of course, if it appear that the regulation under criticism is not in any way 
designed to promote the health, comfort, safety, or welfare of the community, or 
that the means employed have no real and substantial relation to the avowed or 
ostensible purpose . . . the question arises whether the law-making body has 
exceeded the legitimate bounds of the police power” (ihid., pp, 55S, 559). 

,,, Denver ■& Rio Grande R.R. Co.' V. Denver, 250 U. 8, 241 (1919). ■ 
Baltimore v. Baltimore Trust & Guarantee Go., 166 D, S. 673 (1S97). 
Grand Trunk Western Ry. v. South Bend, 227 D. S. 544 (1913). Justices 
Hughes and Pitney dissented. 
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cussed this doctrine at some length in both cases, since it also 
found that in the first of them the state had reserved the right 
to alter or repeal but had not done so in the second. In a some- 
what similar trio of cases involving, in two instances, the re- 
moval of grade crossings and in the third the demolition of a 
viaduct and the erection of a grade crossing, the Court sustained 
the ordinances.^^ In all three cases the Court relied principally 
upon the doctrine that certain police powers may not be sur- 
rendered by contract, although in the first it discovered a re- 
served right to alter or repeal. In the others there was no such 
reservation. The only conclusion possible is that the Court 
found the regulation to be a reasonable, even if an expensive, 
one to the railroads in all except one case. In that case the pub- 
lic safety and convenience were not sufficiently involved. Just 
two years after the South Bend ordinance requiring double 
tracks was turned down, the Court considered a Missouri stat- 
ute providing that all railroads should construct suitable drains 
under their road beds to carry off surface water.^^ Justice Pit- 
ney, who had dissented in the South Bend case, here had an 
opportunity to give emphatic expression to his belief in the 
doctrine of the inalienable police power: 

It is established by repeated decisions of this court that neither of 
these provisions of the Federal Constitution [contract, due process] 
has the effect of overriding the power of the State to establish all regu- 
lations reasonably necessary to secure the health, safety, or general 
welfare of the community; that this power can neither be abdicated 
nor bargained away and is inalienable even by express grant ; and that 
all contract and property rights are held subject to its exercise. . . . 
And it is also settled that the police power embraces regulations de- 
signed to promote the public convenience or the general welfare and 
prosperity, as well as those in the interest of the public health, morals 
or safety.^^ 

Y. & N. Eng. R.R. v. Bristol, 151 U> S. 556 (1S94) ; Erie R.R. v. Public 
Utility Commrs., 254 U. S. 394 (1921) ; New Orleans Public Service, Inc., v. New 
Orleans, 281 U. S. 682 (1930). 

^Chicago & Alton R.R. v. Tranbarger, 238 U. S. 67 (1915). 

pp. 76-7. The learned justice here cites as authorities Lake Shore k 
Mich. S. Ry. v. Ohio, 173 U. S, 285 (1S99) ; C. B. & Q. Ry. v. Drainage Commrs., 
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It will be noticed that in this opinion Justice Pitney includes 
“general welfare and prosperity” along with health and safety. 
This inclusion was later to be applied in the rent and mortgage 
moratorium cases.®® 

Several cases concerning contracts between cities and rail- 
roads for building or maintaining viaducts involve similar issues. 
In the first the expense of providing for the repair and upkeep 
of a viaduct built at the joint expense of the city and railroad 
was imposed upon the railroad.®’' This was sustained by the 
Court on the ground that such a change in the contract was a 
valid exercise of the police power, a power not to be bargained 
away. The presumption exists that the parties making such 
contracts know that they cannot withdraw the subjects from 
the police power of the legislature. Another ordinance requiring 
a railroad to repair a viaduct was contested on the ground that 
the dangers sought to be avoided were created after the con- 
tract was made between the road and the city, according to 
which the viaduct had been constructed.®® The Court held, how- 
ever, that the ordinance was a valid police regulation. But 
where a city had agreed to build a crossing at its own expense 
on land given to it by the railroad, a subsequent order requiring 
the road to construct a crossing was held to impair a valid con- 
tract.®® The Court w’as careful to distinguish the case just re- 
ferred to, and to assert that the contract here involved did not 
interfere with the legitimate use of the police power, that the 
city had, in other words, bargained away the pecuniary element, 
but not the power to secure the end.®® 

200 U. S. s6i (1906) ; Bacon v. Walker, 204 U. S, 31 1 (1907). The first involves 
the commerce clause, the other two the due process clause. The contract clause 
is involved in none of them. On the other hand the Goldsboro case (supra, 
p. 205) , which he had previously referred to, was a contract case. 

““/j-z/ro, pp., 2,10-13. 

Chicago, B. & Q. R,R. v. Nebraska, 170 U. S. 57 (1S9S) . 

“ Northern Pacific Ry. T, Duluth, 208 U. S. 583 (1908). 

Missouri, Kansas & Texas Ry. v, Oklahoma, 271 U. S. 303 (1926). 

®®For a recent and very careful discussion of the allowable limits of the police 
power in similar situations but under the due process clause of the Fourteenth 
Amendment, see Nashville, Chattanooga, and St. Louis Ry. v. Walters, 294 U. S. 

40s (1935)- 



2o8 contract clause of the constitution 


The same principle has been applied in a group of cases to 
the placing of electric wires under or above the streets.®^ In an 
early case on the subject the Court found a reserved right to 
alter but also said that independently of this reservation the 
state would have the power to regulate in the interest of public 
safety and convenience.®^ In subsequent cases the inalienable 
police power was a sufficient basis for decisions requiring 
changes in the existing arrangements.®® 

Use of Rivers. A contract between two private persons to 
remove a dam in a small stream, thereby leaving the stream free 
from obstruction, was held not to prevent the legislature from 
subsequently giving permission to one of them to build a dam 
on the river .®^ The power of the legislature over the public 
streams is a continuing one. “This power, which in its various 
ramifications is known as the police power, is an exercise of the 
sovereign right of the government to protect the lives, health, 
morals, comfort, and general welfare of the people, and is para- 
mount to any rights under contracts between individuals.”®® 
The same principle, with more general application to the protec- 
tion of natural resources, was invoked to sustain a statute for- 
bidding the further diversion of water from a stream in New 
Jersey for use in New York.®® 

But cf. Los Angeles v. Los Angeles Gas & Electric Corp., 251 U. S. 32 (1919) , 
in which the Court, employing the due process rather than the contract clause, 
declared invalid the attempt by the city to force the removal of the company’s 
poles in order that the city might establish its own system of street lighting, on 
the ground that this was not an exertion of the police power but was the action 
of the city in its proprietary capacity. 

People ex tel, N. Y. Electric Lines Co. v. Squire, 145 U. S. 175 (1S92). See 
also New Orleans Gas Light Co. v. Drainage Comm., 197 U. S. 453 (1905). 

^Laclede Gas Light Co. v. Murphy, 170 U. S. 78 (1898) ; Hardin- Wyandot 
Lighting Co. v. Upper Sandusky, 251 XJ, S. 173 (1919). A statement in the lat- 
ter of these cases well represents the point of view of the Court: “We cannot 
doubt that the danger to life and property from wires carrying high tension elec- 
tric current through village streets is so great that the subj*ect is a proper one for 
regulation by the exercise of the police power, . . . Any modification of its right 
which the company may suffer from this law, passed in a reasonable exercise of 
the police power, does not constitute ah impairing of the obligation of its con- 
tract” {ibid., p. 17S). 

^'‘Manigault v. Springs, 199 U. S. 473 (1905). ^Ibid.^ p. 480. 

Hudson County Water Co. v. McCarter, 209 U. S. 349 (1908). 
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Financial. Two Illinois statutes providing for the regulation 
of insurance companies, even to the extent of forbidding the 
issuance of new policies if the companies were found to be in an 
unsatisfactory financial condition, were sustained in Chicago 
Life Insurance Co. v. Needles . While the Court does not use 
the term “police power,” the acts were upheld on the ground 
that it is a necessary implication in every corporate grant that 
the corporation shall be subject to reasonable regulations which 
do not materially interfere with ends for which it was created. 
Otherwise, says Justice Harlan, such grants of privilege would 
be dangerous to the public welfare. And in another insurance 
case decided nine years later the principle applied in the Needles 
case is termed the police power of the state.®® 

On the other hand, as has been pointed out in Chapter VI, 
the Court has refused to apply the police power doctrine to 
statutes or constitutional provisions abolishing monopolies,®® 
always excepting slaughterhouses.'^® 

Rates. It has previously been indicated that the Court has 
not applied the principle here under consideration to rate regula- 
tion.'^^ To be sure it engaged in a somewhat extreme variety of 
strict construction of charter rights in order to conclude that the 
state had power to regulate rates in some of these cases, but it 
always refrained from holding that rate regulation is a police 
matter that cannot be bargained away. And it has held void a 
number of ordinances attempting to change street railway 
rates.'^^ 

U. S. 574 (188s). ® Eagle Ins. Co. v. Ohio, IS3 U. S. 446 (1S94). 

“New Orleans Gas Co. v. Louisiana Light Co., 113 U. S. 6*0 (1883), etc. 

Supra, p. 145. 

Supra, p. 144. The Court came fairly close to applying the no-monopoIy 
principle to railroads in Pearsall v. Great Northern Ry., i6i U. S, 646 (1896). 
There the Court upheld the revocation of a charter power to obtain control of 
parallel lines before the power was exercised. As has been pointed out (supra, 
p. 140) the Court seemed very much concerned with the problem of securing a 
continuation of competition. It also discusses at some length the principle of the 
police power which may not be bargained away; without quite admitting that it 
was doing so, it apparently applied the effect of that principle to the problem 
before it. It is interesting that one of the cases cited in support of the doctrine 
is the early one of Phalen v. Virginia, 8 How, 163 (1S50), 

^ Supra, p. 134. Supra, p. 137. 
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On the other hand, a company may not preclude the power of 
the state to regulate rates by entering into contracts with cus- 
tomers. Such contracts are made subject to the state’s power 
to regulate in the public interest.'^® The same principle was 
applied in Sproles v. Binford to contracts made by motor car- 
riers relating to the use of the highways, and in Semler v. 
Oregon State Board of Dental Examiners to contracts between 
dentists and their patients.'^® 

Submerged Lands. The decision in Illinois Central Railroad 
V. Illinois upholding the revocation of the grant of the sub- 
merged Chicago waterfront is very closely allied to the police 
power decisions, but not one of them. The Court might more 
easily have applied the principle that certain rights may not be 
bargained away, relying upon the police power cases rather than 
upon the English and state decisions concerning the public ac- 
cess to waterways, had it not been for one fact. That was that 
it had refused, save in the cases where it believed the morals 
and health of the community to be directly affected, to coun- 
tenance interference with monopolistic grants.'^® Evidently the 
Court had no desire to alter this point of view, and Justice 
Field’s opinion contains no reference either to the police power 
cases or to the concept itself. 

Emergency Legislation Affecting Private Contracts. The 
New York emergency rent legislation of the post-war years was 
attacked on the ground, among others, that it involved unconsti- 
tutional impairments of contracts made between landlords and 
tenants.'^® In both cases the Court held that such contracts are 
made subject to the exercise of the regulatory power of the 
state wherever the public welfare justifies such action. Unf or- 

■'^Knoxville Water Co. v. Knoxville, 189 U. S. 434 (1903) ; Portland Ry. RigM 
& Power Co. v. R.R. Comm., 229 U. S. 397 (1913) ; Union Dry Goods Go. v. 
Georgia Publ. Service Corp., 24S U. S. 372 (1919) . 

2S6 U. S. 374 (1932). 294 U. S. 60S (1934). 

'^^See also Henderson Co. v. Thompson, 300 U. S. 258 (1937). 

'^^146 U. S. 387 (1892). p. 149. 

“^^See pp. 144-46, above. 

'^Marcus Brown Holding Co. Inc. v. Feldman, 236 U. S. 170, 198 (1921); 
Levy Leasing Co. v. Siegel, 258 U. S. 242, 249 (1922). 
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tunately, the opinion of Justice Holmes in the first of the cases 
contains no amplification of this simple statement, and in the 
second Justice Clarke is content to quote that statement as 
declaratory of the law. 

The most significant statement of the police power doctrine 
in recent years was made by Chief Justice Hughes in the 
Minnesota Moratorium case, Home Building and Loan Associa- 
tion V. Blaisdell.^^ This opinion has been considered at some 
length in Chapter V,®^ and what has been said there need not be 
repeated. Of course, the doctrine was there, as in the Housing 
cases, applied to sustain a temporary and a conditional inter- 
ference with existing contracts. But it is just as clear that the 
health, morals, and, in the usual sense of the word, safety, of 
the people were not in danger. On the other hand, it is evident 
that much more than the pecuniary rights of the contracting 
parties was involved. Wholesale foreclosures of mortgaged 
properties would so depress real estate values as generally to 
increase defaults and bring financial ruin to many persons. It 
is nevertheless true that the statute here before the court was 
similar in purpose to those which led to the adoption of the con- 
tract clause. And the shortage of a reliable supply of currency, 
the principal cause of and justification for the stay laws of the 
years preceding 1787, could not be given as an excuse for the 
Minnesota statute. 

In applying the principle of the reserved police power to this 
case the Court was employing a concept not developed until 
long after the Constitution was adopted. Furthermore, this con- 
cept had been developed to deal with contracts to which a state 
was a party, that is, to public contracts, or to contracts between 
private persons where the subject matter of the contract was 
deemed to be of unusual public importance. It had been em- 
ployed to justify the modification or revocation of grants to 
railroads and other public utilities, to insurance companies, 
slaughterhouses, fertilizer factories, breweries, and lottery 

“290x7.3.398(1934). 

■■ a, p. 1 09. 
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companies. In some of the cases not only a public grant or 
franchise but also contracts between the corporation and other 
private persons were involved. Where this was the case the 
Court had declared that “the right of private contract must 
yield to the exigencies of the public welfare when determined 
in an appropriate manner by the authority of the state.” In 
Hudson County Water Co. v. McCarter , a case involving the 
control of the public water supply, Justice Holmes said that 
“one whose rights, such as they are, are subject to state restric- 
tion, cannot remove them from the power of the state by making 
a contract about them. The contract will carry with it the in- 
firmity of the subject matter.” It has not been difficult for the 
Court to determine that contracts made by “businesses affected 
with a public interest” may stand in the way of statutes en- 
acted for the purpose of protecting the public interest. Of if 
the contract, as in Manigault v. Springs , was one between pri- 
vate persons, but involved control of a public waterway, it was 
evident that “the exigencies of the public welfare” were con- 
cerned. And in a recent case involving a statute prohibiting 
the manufacture of carbon black from natural gas, the Court, 
in holding that there was no violation of the constitutional in- 
junction against impairment of the obligation of contracts, al- 
though the statute prevented the performance of the company’s 
contracts with producers, was sustaining a police measure de- 
signed to prevent the rapid dissipation of an important natural 
resource. 

But in the Emergency Rent cases and in the Blaisdell case 
the contracts were what are ordinarily considered to be agree- 
ments involving only the property rights of the parties to the 
contracts. Under ordinary circumstances this would unques- 
tionably have been the holding of the Court. It was not the 

““Union Dry Goods Co. v. Georgia Public Service Corp., 248 U. S. 372, 377 
(1919). 

“209 U. S. 349 (1908). 

“ Ibid., p. 3S7. Cf. Manigault v. Springs, 199 U. S. 473. 

® 199 U. S. 473 (1903). 

“Henderson Co. v. Thompson, 300 U. S. 258 (1937). 



POWERS NOT TO BE CONTRACTED AWAY 213 

nature or subject matter of the contracts, but rather the condi- 
tions of the times, which brought the contracts involved in these 
cases within the category of those which are subject to state 
restriction because they concern the welfare of many people. 
That the Emergency Rent and the Blaisdell cases do represent 
a new application of the reserved police power principle is mani- 
fest, but there is no way of determining whether the example 
of these decisions will be followed in later periods of crisis, al- 
though it is probable that this will be the case.®'^ It is possible 
that similar decisions may be handed down in less critical 
periods but under the influence of a strong public sentiment re- 
garding the necessity of some interference with private con- 
tracts. All that one is warranted in saying now is that these two 
opinions may be employed by the Court in the future to the end 
of developing another important addition to the doctrine of the 
reserved police power. 

For a discussion of the recent cases limiting the Blaisdell ruling see 
pp. 1 14-'! 9, above. 



CHAPTER IX 


CONTRACTS BETWEEN STATES AND OTHER 
GOVERNMENTAL AGENCIES 

It has previously been pointed out that the Marshall Court, 
out of an excess of zeal for broadening the scope of the contract 
clause, held it applicable to the case of contracts between two 
or more states.^ This extension was, however, short-lived, and 
before the Civil War contracts, or rather compacts, of this kind 
had come to be dealt with under the constitutional clause in- 
serted for the purpose of empowering such agreements.^ There 
have been, however, several other varieties of contracts between 
political agencies which have been enforced under the obligation 
of contracts clause. 

Contracts between States and the National Government, The 
first cases in which the Court enforced contracts between the 
states and the central government under the contract clause in- 
volved agreements for the maintenance and imposition of tolls 
on the Cumberland Road.^ In these cases the Court appeared 
to have no doubts about extending the clause to cover such ex- 
clusively governmental contracts. Its sole concern was with 
the interpretation of the contracts. Since that time it has ap- 
plied the contract clause on a number of occasions to such agree- 
ments, but it has also discovered a limited field within which 
the state is not bound. 

An agreement between the United States and Ohio growing 
out of a grant of land to aid in the construction of canals was 
recognized as a valid contract m Walsh v. Columbus^ Hocking 
Valley & Athens R, However, the Court here upheld an 

^ Green v. Biddle, 8 Wheat, i (1S23) . Supra, p. 46. 

^ Supra, p. 76. 

^ Supra, p. 77. 

^176 U. S. 469 (1900). In Tucker V. Ferguson, 22 Wall. 527 (1874), a case 
involving a grant by the United States in aid of railroads, the Court said at 
p. 572: “The State accepted the grant subject to all the conditions prescribed. 
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act of Ohio providing for the later abandonment of the canal 
and its lease to a railroad on the ground that the object of 
Congress was to aid in the improvement of the means of trans- 
portation. The state was not defeating this object in providing 
an improved method. 

Another type of agreement between the states and the na- 
tional government has been that entered into at the time of 
the state’s admission to the Union. Here it is not the contract 
clause but the clause giving to Congress the power to admit 
new states which is directly involved. Nevertheless, the Court 
has considered such compacts or contracts very much as if they 
were made subject to the contract clause, without directly in- 
voking that clause. One of the most frequent terms of such an 
agreement concerned the reservation of section i6 in every 
township for the use of the public schools. The Court has had 
occasion in several cases to interpret and apply the terms of 
such compacts.® In a case of another type it applied the agree- 
ment between the United States and Kansas regarding the 
separate status of the Indians living in that state.® In Stearns 
V. Minnesota the Court, in sustaining an agreement involving 
land grants to the state, explicitly affirms the principle that 
such compacts may be made, and apparently likened them to 
compacts made between states under the constitutional clause 
just discussed.® 


She thereupon became the agent and trustee of the United States. The powers 
and duties with which she was clothed might all have been discharged by private 
individuals. The characters of sovereign and trustee were united in the same 
■: party. The State did not in anywise abdicate the sovereignty by accepting the 
trust, but the former might be exercised to render more effectual the latter. She 
was in no wise fettered, except as she had agreed to fulfill all the terms and con- 
ditions which accompanied the grant. To that extent she was already bound, 
and anything in conflict with those conditions would be iiUra vires and cannot 
be supported.” 

: ® See Cooper v. Roberts,. i8 How. 173 (1856) ; Beecher v. Wetherby,. 95 U. S. 
S17 (1S77). 

®Blue Jacket v. Commrs., 5 Wall. 737 (1867). See especially the comment at 
P- 7 S 6 . 

^ 179 U. S. ■223;.(i90o). . 

^ Ibid., ''P. 245. See also the statements as to the validity of such compacts on 
pp. 249 and 253. 
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But if the Court has no hesitancy in enforcing a contract be- 
tween the national government and the states concerning such 
questions as the use to be made of land, and the taxation of 
land granted by the former, it will not sustain a contract by 
which a state is denied the exercise of its sovereign, political 
powers. Of course, the power of taxation may seem to many 
to be one of the most important of these sovereign powers, but 
the influence of the cases on the validity of contracts of tax 
immunity ® doubtless helped to produce the holdings that a state 
may, at least as to lands granted by the federal government, 
constitutionally limit its taxing powers. Moreover, it is easy 
to agree that the United States as proprietor may issue lands 
with strings attached that may be pulled after the powers of 
the state are otherwise intact. Such an agreement does par- 
take of the character of a private contract rather than one seek- 
ing to limit the future exercise of sovereign powers.^ On the 
other hand, an agreement by which a newly entering state is 
restrained for a term of years from altering the location of its 
capital is invalid.^^ This subject matter is beyond the regu- 
latory power of Congress after a state is admitted. To hold 
otherwise, said the Court, would deny to the state the position 
of equality guaranteed to it by the Constitution. 

Contracts between the States and their Political Subdivisions. 
Since Marshall’s dictum in the Dartmouth College opinion that 
“the framers of the Constitution did not intend to restrain the 
States in the regulation of their civil institutions adopted for 
internal government,” it has been accepted doctrine that 
charters granted to areas of local government are not included 
within the protection of the contract clause. This applies to 
other types of grants besides municipal charters. A grant to 
operate a ferry, for example, when issued to a town has a very 
different constitutional standing from a similar grant to a pri- 
vate corporation.^ And although it has been many times held 

“ See ch. VII, supra. “ Cf. Ervien v. U. S., 251 U. S. 41 (1919) . 

“Coyle V. Smith, 221 U. S. 559 (1911). 

“4 Wheat. 518, 629. 

“East Hartford v. Hartford Bridge Co., io How. 511 (1850). 
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that a state may permanently contract away its power to tax 
a private person, an agreement between a state and a township 
by which the latter is given the right to tax a given piece of 
property is not a contract within the meaning of the obligation 
of contracts clause.^* A grant to a municipality is always sub- 
ject to revocation. This was applied to a specific grant of im- 
munity from state taxation in Covington v. Kentucky}^ Here 
the state had agreed to exempt, and had subsequently taxed, a 
municipal water plant. The Court, partly under the influence 
of certain state decisions, partly, no doubt, because of the famil- 
iar distinction made in determining the liability of the city for 
acts of its agents,^® appeared to believe that there might be some 
difference under the contract clause between property held in 
a governmental and that held in a proprietary capacity.^'' But 
this distinction has been brushed aside in later cases, at least so 
far as litigation under the contract clause is concerned.^® In 
holding that a city could not secure protection under the con- 
tract clause as against a state statute providing for the payment 
of certain fees for the taking of water from public streams the 
Court simply said that this distinction did not apply 

So far then as the rights and powers of local areas are con- 
cerned the state is not limited by the provisions of the contract 

Williamson V, New Jersey, 130 U. S. 189 (1889). 

^® I73 U- S. 231 (1899). 

^®See Harris V. Bistrict of Columbia, 256 U. S. 650 (1921), and cases there 
cited. 

^^ Tbe Court said that, in this case, if the property were held in a proprietary 
capacity a general reservation statute gave the state the right to repeal the ex- 
emption. If held in a governmental capacity there was no contract. 

“ The distinction is still employed by the Court in taxation questions involv- 
ing the problem of state instrumentaiities. For example, the Court in Helvering 
V. Powers, 293 U. S. 214 (1934), upheld a federal tax on the salaries of members 
of the board of trustees appointed by the state to manage the Boston Elevated 
Railway, on the ground that the state could not withdraw sources of revenue 
from the federal taxing power by engaging in a business which was a ^‘departure 
from usual governmental functions.^* See Alden L. Powell, National Taxation of 
State Instrumentalities (1936). 

Trenton v. New Jersey, 262 IJ. S. 182, 192 (1923). Here the city had, by 
permission of state legislation, purchased the property and the privileges of a 
private company having the right of taking such water. The opinion, w^ritten by 
Justice Van Devan ter, contains an unusually good survey of the relevant cases. 
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clause. To the statements made by the Court in the decisions 
thus far cited may be added the emphatic declaration of Justice 
Moody in the ease of Hunter v. Pittsburg: 

The number, nature and duration of the powers conferred upon these 
corporations [political subdivisions of the States] and the territory 
over which they shall be exercised rests in the absolute discretion of the 
State. Neither their charters, nor any law conferring governmental 
powers, or vesting in them property to be used for governmental pur- 
poses, or authorizing them to hold or manage such property, or exempt- 
ing them from taxation upon it, constitutes a contract with the State 
within the meaning of the Federal Constitution. The State, therefore, 
at its pleasure may modify or withdraw all such powers, may take 
without compensation such property, hold it itself, or vest it in other 
agencies, expand or contract the territorial area, unite the whole or a 
part of it with another municipality, repeal the charter and destroy the 
corporation. All this may be done conditionally, or unconditionally, 
with or without the consent of the citizens, or even against their pro- 
test. In all these respects the State is supreme, and its legislative body, 
conforming its action to the state constitution, may do as it will, un- 
restrained by any provision of the Constitution of the United States. 
. . . The power is in the State and those who legislate for the State are 
alone responsible for any unjust or oppressive exercise of it.-^ 

In most of the cases dealing with agreements between the 
state and its subdivisions only the rights of public bodies are 
directly involved. Thus when the legislature stipulated that a 
county seat would be established at a given place, provided that 
certain sums be collected for public buildings, and later changed 
the location of the county seat to another city, the property 
values of the citizens of the former city may have been reduced, 
but they were at least not a party to any agreement.^^ And 
when the legislature creates certain school districts, only to 
change them a little later and give the property of the old dis- 
tricts to the new ones, the private property of the residents is 
not immediately concerned.^^ Even when a state, having em- 
powered a county to issue bonds and to levy a tax on realty to 

207 U. S. i6i, 178--79 (1907). 

Newton v. Commissioners, 100 U. S. 548 (1879). 

^^Atty. Gen. v. Lowrey, 199 U. S. 233 (1905). 
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meet principal and interest, amends the statute to include per- 
sonalty within the taxing power, it does not go beyond the limits 
of ordinary governmental powers.^® Perhaps slightly closer to 
the line is a statute providing that railroad stock subscribed for 
by counties, the amount required to be raised by taxes, should 
not rest in the county itself, as provided in an earlier act, but 
should be redeemable by the taxpayers in exchange for their 
taxes.^^ Again it is the control of the taxing power which is im- 
mediately involved. 

But when the city has, with legislative authorization, con- 
tracted with a private water company, agreeing to allow an 
exemption from taxation in return for the free use of water for 
public purposes, we seem to be on a different ground. The 
Court has many times sustained grants of immunity from mu- 
nicipal taxation. However, a state statute, procured by the 
water company, requiring the city to pay for its water and the 
company to pay taxes was sustained on the ground that the 
city has no more right to claim the immunity of this contract 
than if it had been made with the state.-® The state, having 
authorized the city to make the contract, could revoke the 
authorization. 

In a similar case it held that a street railway could be excused 
by the state from its agreement with the city to keep the streets 
on which its tracks lay in repair, an agreement which was one 
of the conditions for the extension of the company’s franchise.^® 
If the railway had opposed the change the decision would have 
been otherwise, assuming that the city had the power to make 
such a contract. Certainly if the state had been a party to the 
contract, it would not have been permitted to break it without 

: .®® Cape Girardeau Goimty Court v. Hill, iiS U. S. 6S' (1886). 

^ Board of Commissioners, v. Lucas, 93 U. S.' ioS Justice, Field, who 

wrote the opinion, was evidently somewhat concerned.^ about the ..possibilities 
state interference with private property in such cases, and he queried Whether, 
under some circumstances, a contract between a state and a municipality might 
not come under the contract clause. Cf. Essex Public Road Board v. SIdnkie, 
I40^U. S. ;354: (1891).. 

■ New .Orleans v. New Orleans' Water Works Co., 142 U..S.'79 (1891).. • 
Worcester v. Worcester Consolidated St* Ry., 196IJ. S. 539 (1905). ' 
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the consent of the private corporation, unless the Court found 
that the change was justified under the reserved police power 
principle. And it would be quite incorrect to assume that the 
state may liberate a locality from the performance of its valid 
contracts with private persons by invoking the doctrine that the 
powers of the area are subject to state control. In many cases 
involving the financial obligations of cities, counties, and towns 
state acts altering the terms of contracts of indebtedness have 
been held unconstitutional.^’' It is settled law, the Court said in 
Louisiana v. New Orleans , that “where a municipal corpora- 
tion is authorized to contract, and to exercise the power of local 
taxation to meet its contractual engagements, this power must 
continue until the contracts are satisfied; and that it is an im- 
pairment of an obligation of the contract to destroy or lessen 
the means by which it can be enforced.” 

Public Officers. Justice Woodbury, in a remark obiter in the 
West River Bridge case, compared the position of public offi- 
cers, so far as the contract clause is concerned, to municipal 
corporations.^® A few years later, in Butler v. Pennsylvania,^^ 
the Court upheld a statute altering the tenure, salary, and 
selection of canal commissioners.®^ Since that decision the Court 
has held that although an office may be abolished, its term 
shortened, or its compensation lowered, the state is obliged to 
pay for services already rendered at the rate agreed upon at 
the time of their performance. In doing so it has said that there 
is “an implied contract” to pay for services at the rate estab- 
lished under the law, resolution, or ordinance fixing the 

“"Seech. VI. 

U. S. 170, 175, 176 (1909) . An earlier case illustrating the same general 
point of view is County of Clay v. Society for Savings, 104 U. S. 579 (1SS2). 
Here a county had with state authorization subscribed to the stock of a railroad. 
The Court held that the contract between the county and the railroad was a 
valid one despite the subsequent adoption of a state constitution prohibiting such 
subscriptions. 

^ West River Bridge v. Dix, 6 How. 507, 548 (1848). 

10 How. 402 (1851). 

®^In Newton v. Commissioners, 100 XJ. S. 548, 559 (18S0), the Court said 
that as to public officers “there can be no irrepealable law.” See also U. S. v. 
Hartwell, 6 Wall. 385 (186S). 
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compensation “This contract is a completed contract. Its 
obligation is perfect.” To this extent then, and in spite of some 
statements to the effect that public office cannot be the subject 
of contract, it seems to be the ruling of the Court, a ruling sus- 
tained in a recent decision,®® that appointment to a public 
office is a contract so far as the payment for services rendered 
before the change in a law is concerned. However, contractual 
status is not conferred by a state tenure law when the law does 
not specifically provide for that status. In a recent case on this 
point ®^ the Court held that a New Jersey Teachers’ Tenure 
Act prohibiting the board of education from reducing salaries 
or discharging without cause after three years’ service did not 
confer contractual status on teachers. Hence a subsequent re- 
duction of salaries under a statute authorizing the board of edu- 
cation to fix salaries for a limited period did not impair the 
obligation of any contract. 

What has been said applies only to public officers, and where 
the state enters into a contract with a private person to per- 
form some service, the state may not abrogate this agreement 
without violating the contract clause of the Constitution. In 
the leading case on the point. Hall v. Wisconsin , the Court 
ruled that the position of geological commissioner was not a 
public office, and could not validly be abrogated by a state 
statute. The distinction between public and private office, or, 
as it is sometimes put, between public office and private em- 
ployment in the state’s service, is not an easy one to make. It 
should be pointed out, however, that the Wisconsin decisions 

^^Fisk V. Jefferson Police Jury, ii6 U. S. 131, 134 (1885). Tke office here 
involved was that of district attorney. 

Robertson v. Miller, 276 U. S. 174 (1928). Justice Butler for a unanimous 
Court said that “after services have been rendered by a public officer under a law 
specifying his compensation, there arises an implied contract under which he is 
entitled to have the amount so fixed, and the constitutional protection extends to 
such contracts Just as it does to those specifically expressed’’ (ihid.y p. 179). 

Phelps v. Board of Education, 300 U. S. 319 (1937). Cf. Bodge v. Board 
of Education, 58 Sup. Ct. 98 (1937) . 

^103 U. S. 5 (18S0). The Court Quoted with approval the remarks of 
Story, J., in the Dartmouth College opinion concerning possible limitations upon 
removal from public office where a contract is made. Supra, p, 79. 
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specifically recognized the latter category,®® and that the statute 
under which the geological commissioner was appointed pro- 
vided for a written contract. The point of view of Hall v. Wis- 
consin rather than that of Phelps v. Board of Education was 
followed by the majority of the Court in the most recent case 
dealing with the subject of the status of teachers. In Indiana 
ex rel. Anderson v. Brand the Court passed upon the validity 
of an act repealing certain provisions of an earlier statute which 
had provided for an indefinite contract for teachers who had 
served under contract for five years or more. This indefinite 
contractual status was, under the first act, to remain in effect 
until succeeded by a new contract or cancelled as provided in 
the act.*® The Indiana Supreme Court sustained the measure 
which repealed this act so far as township schools were con- 
cerned, but the Supreme Court of the United States overruled 
this decision on the ground that valid contract rights had been 
impaired. The earlier act was couched in the language of con- 
tract. Until the recent decision the Indiana courts had repeat- 
edly held that the position of a teacher was not a public office 
but was contractual, and had afforded relief on teachers’ con- 
tracts. Justice Black, dissenting, argued that the office of a 
teacher is not contractual, that it is based on statutory regula- 
tions, which may be changed. 

It would appear that there is a fairly clear category of public 
offices which may not be made the subject of contract, although 
there is, even here, “an implied contract” to pay for services 
rendered. On the other hand there is a category of office which, 
although in state employment, is not usually regarded as being 
public office. Here contractual status is, if not the rule, at least 
frequent. In between there is an even less clearly defined group 
of positions which may be placed under the label “public office” 
or under “contractual status,” depending upon the provisions 

®®See the cases cited in the opinion, 103 U. S. 5j at p. 9. 

$8 Sup. Ct. 443 (1938). 

^The employing authority might cancel the contract for incompetency, neglect 
of duty, immorality, etc. The teacher might cancel under stated conditions as to 
time and notice. 
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of the state law and the interpretations given to that law by the 
state courts. The distinction is not entirely founded upon the 
nature of the office or duty, for the position of teacher in 
the public schools is not less public than many other offices to 
which contractual status is not extended. But since contracts 
have long been the custom in this field, and have in many states 
been given the sanction of law, the Court is willing to accord 
them the protection of the contract clause. The law must, how- 
ever, be clear as to the contractual status, for the Court will not 
imply the existence of rights to be protected under the contract 
clause of the Constitution. 



CHAPTER X 


THE FINANCIAL OBLIGATIONS OF STATE AND 
LOCAL GOVERNMENTS 

A PROBLEM closely related to that of tax exemption is presented 
by attempts on the part of states to repudiate their financial 
obligations. Like the power of taxation, the power to incur and 
to regulate the payment of indebtedness is one essential to any 
government. Because of the principle contained in the Eleventh 
Amendment, that a state may not be sued by a private person, 
attempts at repudiation have usually been successful. But out- 
right repudiation has been less frequent than some indirect, 
partially concealed attempt to change the remedy, impose a 
tax on the obligation, or in some other way reduce the value 
of the instrument of indebtedness. It is the purpose of this 
chapter to present an account of the nature and results of these 
attempts as they have been dealt with by the Supreme Court 
under the contract clause. 

Incurring Debt. In 1874 the Louisiana legislature passed a 
funding act providing for the issue of consolidated bonds which 
were to be exchanged for outstanding bonds and warrants at 
the rate of sixty cents on the dollar. The purpose of this act 
was to reduce the state debt (the state finances being in an un- 
sound condition and the outstanding obligations seriously de- 
preciated following several years of reconstruction government) 
and to put it on a more stable basis. A constitutional amend- 
ment declared that the new bonds should constitute a contract 
between each holder and the state, which the latter should not 
impair. Later the legislature authorized the Board of Liquida- 
tion to issue a portion of such bonds to a levee company in 
liquidation of a debt due under a contract. This was not one 
of the debts to fund which the bonds had been issued. The 
Court sustained an injunction restraining the board from using 
any of the bonds to liquidate the debt due the levee company 
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on the grounds that the contract had been impaired Since 
the holders of the outstanding obligations were induced to sur- 
render their bonds or warrants at less than their face value in 
order to obtain a more secure claim, the state might not impair 
the contract obligation which was then entered upon. By way 
of dictum the Court said that it was not prepared to hold that 
a legislature could, without the aid of a constitutional sanction, 
bind itself not to create a further debt or issue more bonds. 
This would constitute a surrender of prerogative which might 
seriously affect the public safety. 

Under authority of an Illinois statute the Board of Super- 
visors of Moultrie County voted in 1869 to subscribe $80,000 
to the stock of a railroad. By the constitution of 1870 such 
subscriptions were forbidden. The Court sustained the sub- 
scription on the ground that a valid contract could not constitu- 
tionally be repudiated by a constitutional provision any more 
than by a legislative act.^ However, where the authority of a 
municipality to make such a donation was revoked before a 
contract was made the contract was invalid.''* 

Affecting the Obligation by Taxation. A state may not repeal 
a stipulated immunity of its obligations from taxation.^ How- 
ever, a tax imposed on a franchise, measured by the net income 
of the corporation, including therein the income from tax exempt 
bonds, does not impair the contract of tax immunity.® Even 

^ Board of Liquidation v. McComb, 92 U. S. $31 (1876). Tilts was held not 
to be a suit against the state, nor one interfering with the official discretion vested 
in the state’s officers. An injunction may be granted to a citizen to prevent the 
performance of a non-discretionary duty by a state officer when it appears that 
the person will sustain personal injury for which adequate compensation cannot 
be had at law. The state officer may not plead the protection of an unconstitu- 
tional law. 

"County of Moultrie v, Rockingham Ten Cent Savings Bank. 92 U. S. 631 
(187s). The plaintiff in this case was a resident of Bonn, Germany, and the fact 
that he was outside the taxing jurisdiction of the municipality strengthened the 
conviction of the majority that the city was, under the guise of a tax, simply 
altering the terms of the contract to Ms disadvantage. Justices Miller, Davis, 
and Field dissented. 

® Concord v, Portsmouth Savings Bank, 92 U. S. 625 (1S75). 

^Macalien Co. V. Mass., 279 U. S. 620 {1929). 

® Pacific Co, v. Johnson, 285 U. S. 4S0 (1932). The principle announced In 
Macallen Co. v. Mass, is thus apparently overruled in application by the distinc- 
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if there is no express exemption from taxation a tax levied upon 
municipal bonds along with other property which provided that 
two per cent of the stipulated six per cent interest be retained 
in payment of the tax is invalid as an attempt to convert a debt 
bearing six per cent interest into one bearing four per cent.® 
Withdrawing Power to Levy Taxes in Order to Meet Pay- 
ments, Under authorization of several Illinois statutes a mu- 
nicipality issued bonds and provided for special taxes to be set 
aside to pay the interest thereon. A subsequent statute repealed 
the act giving to the local areas the power to levy these taxes. 
The Court held that this withdrawal of power was a nullity as 
far as it affected the contracts between the cities and the bond- 
holders.'^ It has repeatedly upheld the principle that a state 
may not withdraw from a local government powers necessary to 
carry out validly made financial obligations.® This doctrine has 
even been applied to the case of a person performing services 
for a locality who had secured a judgment against it.® At the 
time the services were performed a relatively broad power to 
levy taxes existed. A subsequent constitutional provision fixing 
maximum taxing rates, thereby preventing the county from levy- 
ing taxes necessary to pay its obligations, was held to destroy 


tion between taxing property qua property and taxing a franchise measured by 
net income, including that from tax immune property. See also Flint v. Stone 
Tracy Co., 220 U. S. 107 (1910), and Educational Films Corp, v. Ward, 282 
U. S. 379 (1930). 

® Murray v. Charleston, 96 U. S. 432 (1877). Justices Miller and Hunt dis- 
sented. They argued that the contract was made subject to the power of taxa- 
tion so that the imposition and collection of a tax cannot impair its obligation. 
However, the ruling of the majority was followed in the case of Hartman v. 
Greenhow, 102 U. S. 672 (1880). Here a tax levied on bonds of the state to be 
deducted from coupons, which coupons were presented in payment of taxes by 
one not the owner of the bonds, was held invalid. The issue of extraterritoriality 
was not involved, and the Murray case was cited and relied upon as if that 
question had not been necessary to its decision. See also Cuthbert v. Virginia, 
133 U. S. 698 (1890). 

"^Von Hoffman v. Quincy, 4 Wall. 535 (1867) . 

® Wolff V. New Orleans, 103 U. S. 358 (1880) ; Louisiana v. Pilsbury, 105 U. S. 
278 (1881) ; Ralls County Ct. v. U. S., 105 U. S. 733 (1881) ; Nelson v. Police 
Jury of St. Martin’s Parish, III U. 8. 716 (1884). 

®Fisk v. Jefferson Police Jury, 116 U. S. 131 (1885). See also Hubert v. New 
Orleans, 215 U. S. 170 (1909). 



FINANCIAL OBLIGATIONS OF GOVERNMENTS 227 

the remedy and impair the contract. Where the act which was 
repealed was passed after the contract was made but was in 
existence at the time proceedings to secure the tax levy were 
instituted, the repeal was also held to be an impairment of con- 
tract on the ground that rights had vested.^* In these cases we 
have the converse of those upholding tax exemption under the 
contract clause, for here the Court is requiring public bodies to 
levy taxes for the purpose of fulfilling its contractual obligations. 

A statute of somewhat similar character, although tlie situa- 
tion with which it was intended to deal was different, was held 
invalid in the recent case W. B. Worthen Company v. Kava- 
naugh}'^ A city had mortgaged its benefit assessments at a time 
when the statutes provided for speedy action against delinquent 
taxpayers. Later the statutes were changed so that proceed- 
ings against delinquent taxpayers were delayed. This change 
in the remedy the Court found to impair the contract in that it 
materially reduced the security for the mortgage.^^ 

Memphis v. U. S., 97 U. S. 293 (1S78). See, however, U. S. v. Memphis, 
97 U. S. 284 (1S78), where the Court refused to issue mandamus to require a 
tax levy to pay a judgment against the same city. Here the contract on which 
the judgment was founded was made prior to the time when additional wards 
were added to the city. Then an act w’^as passed providing that these wards 
should not be liable for debts incurred by the city before their annexation. Ex- 
empting the new wards impaired no obligation. If anything the annexation only 
gave an enlarged remedy, and this was withdrawn before any rights had vested. 
A restriction of the right to levy a tax to pay a judgment for damages done by 
a mob was held no violation of contract in Louisiana v. Mayor of New Orleans, 
109 U. S. 2S5 (1883). statute providing for reimbursement for damages 
caused by a mob does not constitute a contract between the city and the sufferers. 
Where a city was authorized to aid the construction of a railroad by a bond 
issue, and to levy taxes on ail taxable property to meet the interest, there was 
no contract requiring the continuance of the same tax base. A later statute lim- 
iting the taxable property to realty was not contrary to the contract clause. 
Gilman V. Sheboygan, 2 Black 510 (1862). The Court sustained a statute 
broadening the tax base to include personalty on the ground that there was no 
contract between state and county in Cape Girardeau v. Hill, iiS U. S. 68 
(18S6). As to property exempt in a different form before judgment under con- 
tract was awarded, see New Orleans v. Morris, 105 U. S. 600 (1S81). See also 
Amy V. Shelby 'Gounty Taxing 'District, 114 U. S. 387 (iS85),'in which a statute 
providing, for the ..compromising and oSsetting of claims by . municipalities was 
upheld. 

'^^293 'D. S.^s6-'(t93'8). ' ■ ■ ■ ■ ■ , 

^“Cf. Ingraham v. Hanson, 297 U. S. 378 (1936), in which the contract rights 
of holders of improvement district bonds were held not impaired by a statute 
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The Federal Municipal Bankruptcy Act. In Ashton v. Cam- 
eron County Water Improvement District a closely divided 
Court held invalid the attempt made by Congress in 1934 to 
allow bankrupt areas of local government to come to an agree- 
ment with their creditors, providing two-thirds of the creditors 
accepted the plan. Ordinarily a Congressional statute on the 
subject of bankruptcies is dealt with without reference to the 
contract clause. Indeed in this decision the main basis of the 
majority opinion appears to be the principle that the central 
government may not encroach upon the reserved powers of the 
states. But the Congressional act here in question was not 
self-operating. The consent of the state concerned was neces- 
sary to its effectiveness. In the Ashton case the Texas legisla- 
ture had passed the requisite enabling act. Justice McRe5molds, 
for the majority, declared that the states could not, by consent 
or submission, enlarge the powers of Congress.^^ And since a 
state may not pass a law impairing the obligation of contracts, 
“under the form of a bankruptcy act or otherwise,” she may 
not “accomplish the same end by granting any permission nec- 
essary to enable Congress so to do.” Justice Cardozo, dis- 
senting, said that “the Act does not authorize the states to 
impair through their own laws the obligation of existing con- 
tracts. Any interference by the states is remote and indirect. 
At most what they do is waive a personal privilege that they 
would be at liberty to claim.” If there has been any impair- 
ment of contracts it was done by the Court acting under au- 
thority of the federal law, and there is no clause forbidding 
that government to enact bankruptcy laws which impair con- 
tractual obligations.^^ 

providing for separate sale of lands sold for delinquent district taxes, where the 
procedure for enforcing the liens was not suhstantially diiferent from that exist- 
ing prior to the statute. 

^298 U.S.5I3 (1936). 

^Ibid. 

^^Ibid., pp. 541-42. Chief Justice Hughes and Justices Brandeis and Stone 
concurred in this dissent. 

August of 1937 Congress enacted a revised Municipal Bankruptcy Law 
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Altering Boundaries of Municipalities. Although a state has, 
subject to its own constitution, the power to alter the bounda- 
ries or to dissolve areas established for the purpose of local 
government, it may not do so without leaving some means for 
fulfilling existing obligations, unless it resolves them into the 
body of the state and creates nothing that may be deemed a 
“successor.” Where the area of a town has been divided among 
several others, they are liable for their respective share of the 
pre-existing debts of the town which has been dissolved.^® A 
Court may order a tax levy in the successor town or towns to 
provide payment for valid obligations.^® Even if a municipal- 
ity was dissolved because it had been unlawfully organized, and 
a new corporation formed in its place, the bonds of the former 
government constitute a binding obligation upon the new one.^® 

Changing the Remedy. One of the numerous cases, or, in 
this instance, series of cases, growing out of the troubled finances 
of the southern states in the reconstruction and post-recon- 
struction eras was that having to do with the Virginia coupon 
bonds. In 1871 the general assembly passed an act funding the 
indebtedness of the commonwealth and provided for the issu- 
ance of bonds with coupons attached to those holding evidences 
of prior indebtedness. The coupons were made receivable in 
payment of taxes.^’- In 1882 an act was passed requiring hold- 

which was sustained by the Court, Justices McReynolds and Butler dissenting, 
on April 25, 1938. Lindsay-Strathmore Irrigation Dist. v. Bekins. 58 Sup. Ct. 
811 (193S). 

^®Mt. Pleasant v. Beckwith, 100 U. S. 514 (1879). Where a political sub- 
division is abolished and no successor created in its place, there is apparently little 
recourse to the holder of obligations of the defunct area. The creditors’ only 
remedy is to appeal to the legislature for relief, which legislature the courts must 
presume will do what is just and equitable. See Barkley v. Board of Levee 
Commissioners, 93 U. S. 258 (1876), and Meriwether v. Garrett, 102 U. S. 472 
(18S0). 

^Graham V. Folsom, 200 U. S. 248 (1906). 

^^Shapleigh v. San Angelo, 167 U. S. 646 (1897)- Here the act reincorporating 
the area provided that the new corporation should be liable for the debts of its 
predecessor only if the voters decided to assume them. This provision was held 
invalid since the obligation of the old automatically passed to the new municipal 
corporation. 

^In Hartman v. Greenhow, 102 U. S. 672 (1S80), a case decided earlier than 
those here discussed, these bonds were also involved 
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ers of the coupons to pay in legal tender the tax assessed against 
them and afterward to institute proceedings to establish the 
validity of any coupons tendered in payment of taxes and to 
enforce their acceptance. A majority of the Court held that 
the requirement of payment in advance as a condition of the 
employment of the remedy is not an impairment of contract.-^ 
The remedy given by the new act is ample to fulfill the purposes 
of the contract. 

But in a group of cases decided three years later the Court 
refused to sustain the action of Virginia in declining to accept 
the coupons in payment of taxes.^® In these cases the plaintiffs, 
instead of petitioning the state court for a mandamus to require 
acceptance of the coupons, as had been done by Antoni, took 
no action after their offer to pay taxes in coupons was rejected 
and their property was seized. The reasoning of the Court is 
clear so far as concerns the invalidity of the state’s action in 
refusing to accept the coupons which it had contracted to accept. 
The distinction between the Court’s ruling in the Antoni case 
and in the subsequent one is not so acceptable. Justice Matthews 
argues that the former ruling does not cover this situation be- 
cause the remedy of seeking a writ of mandamus to require the 
tax collector to accept the coupons was in effect when the orig- 
inal contract was made.^* In the latter case the bondholder did 
not seek any process against the officer but stood on his rights. 
By contract he was entitled to have his coupons accepted and 
the action of the officer was unconstitutional. Since this is sub- 

Antoni v. Greenhow, 107 U. S. 769 (1882). Justices Field and Harlan dis- 
sented on what would seem to be the very reasonable ground that the new 
remedy, because of the expense of enforcing it, alters materially the existing 
contract, 

Poindexter v. Greenhow, 114 U. S. 270 (1885) ; White v. Greenhow, 114 
U. S. 307 (1885) ; Chaffin V. Taylor, 114 U. S. 309 (1885) ; Allen v. B. & 0 . R.R. 
Co., 114 U. S. 311 (1885). Justice Bradley, with whom concurred Chief Justice 
Waite and Justices Miller and Gray, dissented on the ground that these were 
suits against a state in violation of the Eleventh Amendment. The dissent is at 
PP-330-38. 

^^114 U. S. 270 at 299 (1885). Cf. South Carolina v. Gaillard, loi U, S. 433 
(1879), where a statute altering the method of proving the validity of state bank 
notes tendered for taxes was upheld as a mere change in remedy not impairing 
the contract. 
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stantially the argument of Justices Field and Harlan in their 
dissenting opinions in the Antoni case, the two are not easy to 
reconcile. The remedy employed in the earlier case was avail- 
able in the latter. Furthermore, the point of view of the Poin- 
dexter case is borne out by subsequent decisions involving the 
Virginia coupon bonds. 

After the cases decided in 1885 Virginia passed acts requir- 
ing that if the genuineness of the coupon is in issue the bond 
must be produced, and denying expert testimony to establish 
the genuineness of any paper made by machinery. Suits for 
taxes were allowed, and the burden was put on the defendant 
to show the validity of the coupons. In McGahey v. Virginia 
these requirements were declared invalid. An act materially 
abridging the remedy available to the holder of the bonds, with 
out supplying an alternative and equally efficacious remedy, 
impairs the obligation of contract."® A one-year statute of lim- 
itations for the bringing of suit to test the genuineness of the 
bonds was also held invalid on the theory that the coupons 
were intended to circulate freely and few persons could present 
them within this space of time.^^ The same point of view is 
expressed in Seibert v. United States in holding unconstitu- 
tional an act requiring certain petitions before a tax could be 
levied to meet the interest and principal on bonds issued by a 
county. Since, at the time the bonds were issued, the county was 
authorized to levy such taxes without recourse to this procedure 
the change was held to be one impairing the original contract. 

On the other hand in Baltzer v. North Carolina the Court 
ruled that the authority given by the state constitution to state 
courts is not part of a contract. Bonds had been issued by the 
state in 1868 under a constitution which provided that the 
state Supreme Court should have jurisdiction to hear claims 
against the state, but that its judgment should be recommenda- 

J i3S U. S. 662 (1890). 

“In Cuthbert v. Virginia, 13s U. S. 698 (1890), a license tax, prohibitory in 

nature, on those offering coupons for sale was held an impairment of contract. 

^ In re Brown, 135 U. S. 701 (1890) . 

^ 122 U. S. 284 (1887). 


® 161 U. S. 240 (1S96). 
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tory only, the legislature having final authority to pass upon 
and provide for the payment of such claims. A later amendment 
to the constitution repealed this recommendatory power of the 
court and provided that no debts incurred by the legislature of 
1868 should be paid unless the payment was ratified by a ma- 
jority of all the voters of the state. This was held to be no 
violation of the contract. And in Oshkosh Waterworks Co. v. 
Oshkosh a change in the city charter requiring that clai m s 
against the city be presented to the city council before suit 
could be brought, and limiting the time in which it could be 
brought, was held to be a change of remedy, but a reasonable 
one not impairing the obligation of previous contracts. A change 
of this kind is to be distinguished from that presented in a 
later case where an apparently innocuous change in the method 
of collecting county taxes was found to be in reality a system- 
atic attempt to prevent payment of a bonded debt.®^ Yet an- 
other aspect of the regulation of local financial affairs by a 
state is presented in a case involving an Arkansas statute which 
provided that henceforth judgments against a county should not 
bear interest.®^ The Court upheld this statute as applied to a 
previous judgment, with interest at six per cent, on the ground 
that the question whether interest shall accrue is one of legisla- 
tive discretion and is not contractual. The interest was on the 
judgment and the judgment is law-given and distinct from the 
promise. 

Denying a Remedy. It is a basic principle of American con- 
stitutional law that a state may not be sued by one of its citizens 
or by a citizen of another state without its own consent. A state 
may, therefore, repudiate its obligations and the holder be with- 
out constitutional protection if the state chooses to withdraw all 

*18711.5.437(1903). 

“Hendrickson v. Apperson, 243 U. S. 103 (1917). Since on its face the only 
change was from a system in which a single officer collected taxes to one involving 
a number of collectors, it is apparent that the Court was here concerned with the 
purpose behind the law and the way in which it operated. 

Missouri & Arkansas Lumber & Mining Co. v. Greenwood District, 249 
11.5.170(1919). 
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direct remedies. Ordinarily, in such cases, a suit against the 
state or its officers to enforce compliance with the terms of a 
contract contained in the bond or other instrument of indebted- 
ness may be dismissed as an attempt to sue the state without 
its consent. Of course the application of this principle is by no 
means so clear that the Court is always unanimous in passing 
upon issues of the kind. The various attitudes set forth in the 
Virginia Coupon opinions may be given as an illustration of 
this.®® There the plaintiff was in form at least not suing the 
state, but suing the collector to recover his property. Yet four 
members of the Court believed that the suit was barred by the 
Eleventh Amendment. This is not the place to go into an exam- 
ination of this very confusing problem of jurisdiction, but there 
are several cases directly involving the question of state finan- 
cial obligations which illustrate some of the difficulties of bring- 
ing suit against a state. 

By an Arkansas act of 1854 it was required that in any suit 
for the recovery of the value of bonds owed by the state the 
bonds must be produced in Court and filed by order of the 
Court to be held until the disposition of the suit. The Court 
held this to be valid, even as applied to a suit commenced 
against the state (in accordance with existing statutory permis- 
sion) before the new regulations were enacted.®^ The earlier 
consent to be sued was not a contract; the latter act merely 
regulated Court procedure. A somewhat closer issue was pre- 
sented in the leading case of Louisiana v. Jumel?^ A revenue 
act of 1874 funded the indebtedness of the state, levied a tax to 
provide for the payment of both interest and principal, and 
declared the same to be a valid contract between the creditors 
and the state. In 1879 a new state constitution took away the 
power of the officers who had been empowered to carry out the 

^ Supra, p. 229. 

^ Beers v. Arkansas, 20 How, 527 (1858). Also Bank of Washington v. 
Arkansas, 20 How. 530 (1S58). 

107 U. S. 711 (1883). This involves the same funding act which was before 
the Court in Board of Liquidation v. McComb, 92 U. S. 531 (1876). Supra^ 
p. 225. 
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act of 1874. The Supreme Court refused to entertain a suit 
against state officers for the purpose of enforcing the contract. 
Such officers have no powers except those given by state law, 
and the state may not be sued without its consent. Justices 
Field and Harlan dissented on the ground that the state could 
not thus escape a flagrant violation of the contract clause. 
Hagood V. Southern decided three years later, involved an 
issue similar to that in the Virginia Coupon cases. Scrip issued 
by South Carolina and given in place of bonds surrendered to 
the state was made receivable for taxes. Later the scrip was 
declared not receivable in pa3maent of taxes. The Court held 
that the issue was one between the state and the bondholders 
and the suit here instituted against state officers was one against 
the state. As such it could not be entertained without violating 
the Eleventh Amendment. 

Repudiation of Warrants, Notes, or Coupons Receivable for 
Taxes and Debts Owed to the State. The shortage of currency 
in the newer western states during the period between the ex- 
piration of the charter of the second Bank of the United States 
and the Civil War led to a number of legislative devices de- 
signed to deal with the problem. The Court in Briscoe v. Bank 
of Kentucky sustained the issue of notes by banks owned by 
the states. Such a bank was chartered by Arkansas in 1836. 
Its notes were receivable for all debts due the state. Later this 
section of the act incorporating the bank was repealed. The 
Court said that this section could be repealed so far as concerns 
the issuance of additional notes, but it could not affect the status 
of notes already issued without impairing the obligation of 
contracts.®® 

A Texas statute permitted treasury warrants to be given to 
the state for payment of interest on bonds issued by a railroad 

“117 U. S. 52 (1886). Justices Field and Harlan adhered to the views ex- 
pressed in their previous dissent, but admitted that the holding in that case re- 
quired the decision reached by the majority in this cause. 

Pet. 257 (1837). 

Woodruff V. Trapnall, lo How. 196 (1850) . Justices Catron, Daniel, Nelson, 
and Grier dissented on the ground that no contract existed. The principle of this 
case was applied to a Tennessee act in Furman v. NichoI, 8 Wall. 44 (1869). 
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and held by the state. After some had been received the statute 
was repealed and the railroad held liable for back interest paid 
in the warrants. This the Court held to be a violation of the 
earlier contract.®® However, in Hucless v. Childrey,^^ one of 
tlie later cases dealing with the Virginia Coupon legislation, it 
was held no impairment of contract to require that a liquor 
license be paid in lawful money and not in coupons that were 
receivable for taxes, on the ground that such licenses are as 
much for the purpose of regulating this particular form of busi- 
ness as for that of raising revenue. 

In still another of this group of cases, Vashon v. Greenhow^^ 
it was held that the history of legislation in regard to school taxes 
showed tliat coupons were never receivable for them. These 
decisions assume the validity of the original contract but rest 
upon a very fine-drawn interpretation of it. The fineness of the 
distinctions made in these cases, and especially the first, is ap- 
parent when they are compared with the slightly earlier case 
of Royall v. Virginia?^ There the Court had unanimously held 
invalid the refusal of the state to accept the coupons in payment 
of a license fee required of a lawyer before engaging in the 
practice of his profession. 

But where the treasury notes were issued in aid of the rebel- 
lion (as by Mississippi in 1861) the later refusal of the state 
to accept them is not an impairment of contract since they were 
invalid when issued.^® Over a strong dissent the majority of 
the Court refused to apply this principle to notes issued by a 
Tennessee bank during the war.^^ 

Houston & T. C. R.R- v. Texas, 177 U. S. 66 (igoo). 

^°i3S U. S. 709 (1890)., , ' 

S. 713 (1890). , 

'*”116 U. S. 572 (1S86). Reaffirmed in Royali v. Virginia, 121 U. S. 102 
(1887). See also Sands v. Edmunds, 116 U. S. 585 (1886). 

*3 Xay lor. "V. Thomas, 22 Wall. 4,79 (1875). ■ 

Keith' V. Clark, '.97 U, $.'454' '(1878). The ■ bank’s " charter made The notes 
receivable for taxes. After the war the notes issued in that period were declared 
invalid by : the legislature. Chief Justice Waite and. Justices Bradley and Harlan 
dissented on the ground that the bills of the bank were in fact issued in aid of the 
rebellion. 



CHAPTER XI 


THE IMPAIRMENT OF CONTRACT BY JUDICIAL DECISION 

Early Cases in Which There is a Change of Ruling by the State 
Court. In Gelpcke v. Dubuque ^ the Court refused to follow 
the most recent state court rulings as to the validity of cer- 
tain municipal bonds. Instead, it held that where the state 
law was settled at the time the bonds were issued, they could 
not thereafter be held invalid, even on the basis of a changed 
interpretation of the state constitution. As Professor Thayer 
pointed out, the Court, while clearly indicating its approval of 
the earlier decisions, refused to go into the question whether the 
earlier decisions were correct, or to announce any rule which 
would require them to follow the decisions of the state courts." 
And in a group of cases decided within the next few years the 
Gelpcke rule was still further extended. In Havemeyer v. Iowa 
County ® the Court ruled that where the Wisconsin courts had, 
before a contract was made, so interpreted a statute as to give 
validity to the contract, its subsequent change of interpretation 
could not impair the contract. In view of the statement fre- 
quently made by the Court, that Gelpcke v. Dubuque and the 
other cases of the same kind are not obligation of contract cases, 
because no law has been passed impairing the obligation of 
contracts, the explanation given by Justice Swayne in Butz v. 
Muscatine * is especially interesting. After pointing out that, 
according to the rule in Swift v. Tyson^ “this court construes 

^ I Wail. 175 (1864). Supra, 

^ James Bradley Thayer, “Gelpcke v. Dubuque; Federal and State Decisions,’^ 
4 Harvard Law Rev., 311 (1891), md Legal Essays, p. 141. For an excellent 
analysis of the cases on this subject to 1909 see W. F. Dodd, “Impairment of the 
Obligation of Contract by State Decisions,” 4 Law Rev., 155, 327 (1909). 

®3 Wall. 294 (1866). See also Thonapson v. Lee County, 3 Wall. 327 (1866) ; 
Mitchell V. Burlington, 4 Wall. 270 ; Lamed v, Burlington, 4 Wall. 275 

(1867) ; Kenosha v. Lamson, 9 Wall. 477 ( 1870) ; Olcott v. Supervisors of Fond 
du Lac, 16 Wall, 678 (1873). 

*8 Wall. 575 (1869). 

®i6 Pet, I (1842). 
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all contracts brought before it for consideration, and in doing 
so its action is independent of that of the state courts, which may 
have exercised their judgment upon the same subject,” he says: 

The fact that one of the elements in the case is a statute of the state 
does not affect the legal result. We are of the opinion that under the 
statutes of Iowa, in force when the contract was made, the relator is 
entitled to the remedy he asks, and that this right can no more betaken 
away by subsequent judicial decisions than by subsequent legislation. 
It is as much within the sphere of our power and duties to protect the 
contract from the former as from the latter, and we are no more con- 
cluded by the one than the other. We cannot in any other way give 
effect to the contract of the parties as we understand it.® 

And in Douglass v. Pike County " Chief Justice Waite said, 
“The true rule is to give a change of judicial construction in 
respect to a statute, the same effect in its operation on contracts 
and existing contract rights that would be given to a legis- 
lative amendment ; that is to say, make it prospective, but not 
retroactive.” 

Contracts Rendered Invalid by a State Court Decision When 
There Has Been No Previous Ruling. These statements seem to 
represent a reasonably logical expansion of the Gelpcke rule. 
But does that case apply when the state court declares a statute 
imder which contracts have been made to be invalid, and the 
statute has not previously been held to be constitutional by any 
court? It is difficult at the present time to see how it does, but 
the Court applied that principle in Pine Grove Township v. 
Talcott? Here bonds issued by a township in aid of a railroad 
were held invalid by the Michigan Supreme Court on the ground 
that the statute violated the state constitution since the legisla- 
ture could authorize no tax except for a public purpose.® There 

®8 Wall at 5S4- Italics not in the original. 

^ loi U. S. 677 (1880). 

« 19 Wall 666 (1874). 

® The similarity of this rule to that laid down by the Supreme Court in Loan 
Association v. Topeka, 20 Wall. 655 (1875), is apparent. But where the Supreme 
Court held, in the Topeka case, that bonds issued in aid of a manufacturing en- 
terprise were not for a public purpose^ it held in the Talcott case that aid of a 
railroad was public in character. The work of the railroad public, as much 
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had been no previous decision interpreting the state constitution 
on the point. Nevertheless the Supreme Court, saying that the 
Michigan court’s interpretation of the Michigan constitution 
was “not satisfactory to our minds,” held the state law to be 
constitutional and the bonds to be valid. “The general under- 
standing of the legal profession throughout the country is 
believed to have been that they were valid. The National Con- 
stitution forbids the states to pass laws impairing the obligation 
of contracts. In cases properly brought before us that end can 
be accomplished rmwarrantably no more by judicial decisions 
than by legislation.” 10 

It is easier to believe that the bondholders were being given 
justice than that the Supreme Court has invariably adhered to 
its principle that a judicial decision cannot impair the obligation 
of contracts under the Constitution. Of course, the point of 
view of the Court is that it is exercising its right and duty to 
use its own judgment, as it always does, “in reference to the 
doctrines of commercial law and general jurisprudence” when 
the law is unsettled. The Supreme Court will in doubtful 
cases lean toward the interpretation of the state courts but it 
will, wherever necessary, exercise the power vested in the fed- 
eral courts, a body of “independent tribunals” intended to be 
“unaffected by local prejudices and sectional views.” If the con- 
tract clause of the Constitution were not made to play so impor- 
tant a role in the discussion it would be easier to agree that this 
is what the Court was doing. 

Nor has the Court applied this rule only where contracts to 
which states or local governments are parties were involved. 
In Great Southern Fire Proof Hotel Co. y. Jones^^ the Court 


SO as if it were to be constructed by the State.” It is an enterprise which the 
state itself might engage in. 

19 Wall, at p. 678. See also Anderson v. Santa Anna, ii6 U. S. 356 (1S86) ; 
Folsom V. Township Ninety six, 159 U. S. 611 (1895); Stanly County v. Coler, 
190 U, S. 437 (1903). 

^ See the opinion in Burgess v. Seligman, 107 U. S. 20, 33 (1S83). 

^See, e.g., Zane v. Hamilton County, 189 U. S. 370 (1903). 

^®i93 U.S. S32 (1904)- 
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refused to follow decisions of the Ohio courts holding an act to 
be contrary to the Ohio constitution. Here a contract between 
private persons had been made before the state decisions had 
been given. Upon independent investigation the Supreme Court 
ruled that the act was not invalid under the state constitution. 
Had the decision by the state court as to the invalidity of the 
statute been given before the contract was made that ruling 
would have been part of the law of the state under which the 
contract was made, but, coming after the contract, it could not 
affect its validity. 

Cases Coming from the State Courts. The preceding cases 
came to the Supreme Court from the lower federal courts, in 
which event the Court has refused to follow the latest decision 
of a state tribunal, if to do so would impair the validity of a con- 
tract which, by the state court’s interpretation of the law then 
in existence, was valid when made. This, the rule of Gelpcke v. 
Dubuque, as extended in subsequent decisions, has been held to 
apply also to decisions of state courts involving a statutory in- 
terpretation rendered after the contract was formed, even 
though there was no previous judicial interpretation of the state 
constitution or statutes. Where state court decisions involving 
contracts are sought to be reviewed directly by writ of error to 
the state court, the attitude of the Federal Supreme Court has 
been different. The distinction was clearly stated in Bacon v. 
Texas}'^ Here the Court ruled that in cases coming up from the 
lower federal courts it would be free to disregard changes in 
state court interpretations of state constitutions and laws when 
the later decision served to render invalid a contract which was 
valid when made. As regards appeals from the state courts, how- 
ever, the Court went on to explain its position as follows: 

This court has no Jurisdiction to review a judgment of a state court 
made under precisely the same circumstances, although such state 
court thereby decided that the state legislation was void which it had 
prior thereto held to be valid. It has no such jurisdiction, because of 
the absence of any legislation subsequent to the issuing of the bonds 


“163 U. S. 207, 221-22 (1896). 
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which had been given effect to by the state court. In other words^ we 
have no jurisdiction, because a state court changes its views in^ regard 
to the proper construction of its state statute, although the effect of 
such judgment may be to impair the value of what the state court had 
before that held to be a valid contract. When a case is brought in the 
United States court, comity generally requires of this court that in 
matters relating to the proper construction of the laws and constitution 
of its own state, this court should follow the decisions of the state 
court; yet in exceptional cases, such as Gelpcke and others, supra, it 
is seen that this court has refused to be bound by such rule, and has 
refused to follow the later decisions of the state court. A writ of error 
has been dismissed in this court (Mississippi and M. R. Co. v. 
McClure, lo Wall. 511) where the judgment sought to be reviewed 
was that of a state court, holding that certain bonds were void upon 
precisely the same facts that this court in the Gelpcke case held were 
valid. There was no subsequent legislative act impairing the obliga- 
tion, and hence this court had no jurisdiction to review the judgment 
of the state court. 

This principle has been frequently reasserted.^^ However, the 
Court has upon occasion reviewed the decision of a state court 
upon writ of error to that court, when it would appear that a 
subsequent statute was found to be involved only because the 
Supreme Court felt it necessary to maintain its consistency. 
Muhlker v. New York and Harlem Railroad Co}^ is such a case. 
The Supreme Court of New York, pursuant to a ruling of the 
New York Court of Appeals, held that a property owner on 
Park Avenue was entitled to no compensation for deprivation 
of his easements of light and air caused by the building of an 
elevated railroad in place of a partially submerged railroad at 
the street level. The earlier New York ruling had been that a 
person in this situation was entitled to recover compensation. 
The plaintiff here asserted that his contract rights were im- 
paired, that a statute of 1892 as interpreted by the later deci- 
sions of the state court took the property without compensation. 
This statute provided for erecting the elevated structure and 

^See Moore-Mansfield Coast Co. V. Electrical Installation Co.j 234 U. S. 
619 (1914); Cleveland and Pittsburgh R.R. Co. v. City of Cleveland, 235 U. S. 
SO (1914), and cases therein cited. 

"®i97 U. S. 544 (190s). 
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had no other relation to the contract, and it seems to have been 
brought in by the Supreme Court of the United States in order 
to justify taking jurisdiction under the contract clause. The 
Court thereupon overruled the later holding and decided that 
the owner was protected by the contract clause. If any contract 
existed that an elevated structure could not be erected without 
compensation, it was based upon the earlier state court deci- 
sions.^’’^ This case was affirmed and applied in Birrell v. New 
York and Harlem Railroad Co}^ Two years later the Court took 
jurisdiction of a similar cause, but found that the plaintiff was 
not entitled to recover damages because under the earlier state 
decisions there was no implied contract not to use the street for 
additional structures to be used for public purposes (here an 
elevated viaduct to be used as a part of the public street) 

These cases represent extreme instances of the attitude of the 
Court toward obligation of contract cases coming up by writ of 
error to the highest state court having jurisdiction. And of re- 
cent years the Court has been more insistent that a state statute 
or constitution must be involved.^® It would seem that the Court 
could much more satisfactorily have defended its action in al- 
most all of the cases considered in this chapter if it had avoided 
any reliance upon the contract clause. Instead, it should have 
asserted its right, in cases coming from the lower federal courts, 
to exercise its own judgment as to the construction of state 
constitutions and statutes. This is apparently the tendency in 

Justice Holmes, dissenting, said that “we are asked to extend to the present 
case the principle of Gelpcke v. Dubuque, i Wall. 175, and Louisiana v, Pills- 
bury, 105 U. S. 278, as to public bonds bought on the faith of a decision that 
they were constitutionally issued. That seems to me a great, unwarranted, and 
undesirable extension of a doctrine which it took this court a good while to ex- 
plain” {ibid.i -p. 573). Chief Justice Fuller and Justices White and Peckham 
concurred in this dissent. 

198 U. S. 390 (1905)- 

Sauer v. New York, 206 D. S. 536 (1907) . Justices McKenna and Day dis- 
sented on the ground that this situation was covered by the Muhlker and Birrell 
decisions. . 

^ When the due process clause is invoked it is of course unnecessary to plead 
deprivation of property by a state law. See Dodd, 4 Jllifiois Law Rev.^ 333 et 
seq.; and note “Gonstitutionality of Judicial Decisions in their Substantive Law 
Aspect under the Due Process Clause,” 28 Columbia Law Rev., 619 (1928). 
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the more recent cases. In Tidal Oil Co. v. Flanagan , in refer- 
ring to the Gelpcke and other cases following it, Chief Justice 
Taft said that the Court had not then based its conclusion on the 
contract clause, “but on the state law as they determined it, 
which in diverse citizenship cases, under the third article of the 
Federal Constitution they were empowered to do.” It is 
rather more than doubtful whether the Court really did this, for 
in many of these cases the Court did not attempt to determine 
the state law excepting to rule that a contract valid when made, 
according to state court decisions, could not be impaired by a 
subsequent change of interpretation by the state courts. At any 
rate, it seems improbable that in the future the contract clause 
will be advanced by the Court as the basis for a ruling unless it 
can be shown that an act of the legislative branch of a state 
government is involved. 

'“■263 U. S. 444 (1924). See also the frequently quoted statement of Justice 
Gray in Central Land Co. v. Laidley, 139 U. S. 103, 109-10 (1895) . 

“ 263 IJ. S. 452 (1924). For a view extremely critical of the Court’s actions 
in these cases see L. B. Boudin, “Stare Decisis, State Constitutions and Impairing 
the Obligation of Contract by Judicial Decisions,” ii New York University Law 
Quarterly Rev., 31, 207 (1933). 
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CONCLUSION: THE PROTECTION OF VESTED , RIGHTS 
IN A DEMOCRACY 

Had the Supreme Court adhered to the intentions of the Framers 
the contract clause would never have attained a position of great 
legal or economic importance. Most of the members of the Fed- 
eral Convention who expressed any opinions at all about this 
part of the Constitution apparently thought of it as a limitation 
upon the monetary powers of the states. It has been of no effect 
in this respect because it was not needed. A preceding clause of 
the same section prohibited the states from issuing money and 
from giving to paper currency of the kind resorted to during the 
Confederation the quality of legal tender. Some members of the 
Convention believed that the contract clause would serve to 
protect private contracts against stay laws and other statutory 
devices favorable to debtors. Slightly more than one-tenth of 
the cases in which the clause has been considered by the Court 
have had to do with purely private contracts, and a good propor- 
tion of this small number have had little relation to the fears of 
the Fathers.^ The significance of the clause is the product not 
of the Constitution but of a process of judicial interpretation. 

The Supreme Court history of the clause begins with Mar- 
shall’s famous decision in i8io in which he held that a state may 
not, consistent with this portion of the Constitution, rescind a 
land grant. But before that time there had been important 
statements concerning the meaning of the clause which deprive 
Marshall of the full credit due an innovator. Even before the 
Convention of 1787 James Wilson and Thomas Paine had 
asserted that a state could not lawfully withdraw a charter. 

^The Court has held state statutes to be in conflict with the contract clause in 
one hundred and thirty-four cases. In fourteen of these cases the statutes in- 
volved regulated the debtor-creditor relation in a fashion at least similar to the 
stay, installment, and commodity payment acts of the years preceding 17S7. 
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This view was not, of course, linked to any specific constitu- 
tional provision. Nor did either Wilson or Paine later express 
the opinion that the contract clause applied to situations of the 
kind. The belief held by some that Wilson was the author of 
the clause rests entirely upon assumption. He did not propose the 
clause in the Convention, he was not a member of the committee 
on style which phrased it, and he seems never to have regarded 
it as of great importance. The similarity of the words used in 
the clause to the Roman Law terminology is insufficient evidence 
that this Scottish-trained lawyer was responsible for its final 
form. In 1795, eight years after the Convention adjourned and 
fifteen years before the decision of Fletcher v. Peck, Justice 
Paterson expressed in a circuit court opinion an interpretation 
of the clause definitely anticipatory of the Marshall holding. 
Paterson had been an active member of the Convention. In 
the next year a similar view was stated by Alexander Hamilton, 
■who as an attorney in private practice in New York was asked 
for his opinion concerning the validity of the Georgia act repeal- 
ing the land grant. His opinion was published in pamphlet 
form. Hamilton was neither a very active nor an entirely rep- 
resentative member of the Convention, but he exercised an al- 
most dominant influence upon the thinking of Marshall. In a 
number of speeches made in Congress during the debate over 
the question of paying the Yazoo land claims the point of view 
of Paterson and Hamilton was repeated, although the authority 
of their names was not appealed to. 

These various assertions, together with a few less clear state- 
ments, did not constitute a “trend” to which Marshall was 
bound to give effect in Fletcher v. Peck. He was not even cer- 
tain, as his opinion shows, that the contract clause applied to 
contracts to which states are parties, but he believed that to be 
a desirable interpretation, and he was successful in having it 
adopted by the Court. At first the contract clause was an in- 
sufficient ground for holding states to their agreements, and re- 
sort was also made to the immutable principles of right and 
justice, and the “fundamental laws of every free government.” 
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Very soon the clause had come to include a considerable portion 
of the laws of nature, and could be employed without specific 
additional reference to those less tangible authorities. In a series 
of epoch-making decisions the Marshall Court applied the 
clause to public land grants, to tax exemptions, to corporate 
charters, and to bankruptcy statutes. Only the last of these in- 
volved private contracts, and it is doubtful whether the fathers 
were opposed to state legislation of this kind. In only one case 
were Marshall’s views rejected by the Court. In Ogden v. 
Saunders, decided in 1827, a bare majority of the Court held 
that the clause did not prohibit the passage of a bankruptcy stat- 
ute with a prospective rather than a retrospective application. 
Marshall was unable to achieve everything that he wished under 
the contract clause, but his great majority opinions laid the 
foundation for the future growth of this branch of the law of 
the Constitution. 

Contrary to the usually accepted view of the thirty-year period 
following Marshall’s death, there was in those decades no break 
with the Marshall tradition. Chief Justice Taney, usually on 
the sole evidence of the Charles River Bridge decision, has fre- 
quently been said to be the leader of the democratic reaction 
against the vested rights principles of his predecessor. Actually 
he was, in many respects, an old-line Federalist whose regard 
for the rights of private property was almost as great as Mar- 
shall’s. He was opposed to the Bank of the United States; he 
was suspicious of some of the activities of state banks. But like 
most other leading Democrats of his time he had no sympathy 
with legislation interfering with what he regarded as legitimate 
property rights. He accepted without question the philosophy 
upon which Marshall’s contract doctrine rested, and the major 
principles of that doctrine he unhesitatingly applied. During 
his years as Chief Justice the number of contract clause cases 
increased rapidly, and not only was the proportion of those cases 
in which state acts were declared unconstitutional almost iden- 
tical with that in the Marshall period, but the rules of contract 
clause law, inaugurated by Marshall, were so repeatedly ex- 
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pressed, and in some instances extended, that they were given 
the authority of fundamental constitutional principles. 

Since 1865 the additions to the law of the contract clause have 
been interstitial, rather than structural. Only a small proportion 
of the total number of cases dealing with the clause had been 
decided up to that time, but the doctrines which give it its sig- 
nificance — that it includes contracts to which a state is a party, 
that a corporate charter is a contract, that a contract for tax 
exemption is protected by it, that it prohibits retrospective 
bankruptcy or stay laws — had been enunciated and applied. 
The great extension of constitutional safeguards to property 
rights since that time has come in terms of due process of law. 
Because this clause was made a more inclusive one it has come 
to take the place once held by the contract clause. Due process 
has been an increasingly useful instrument for the protection of 
property rights not only because it has been tremendously ex- 
panded but also because it has never been subjected to the 
restrictions built up by the Court about the contract clause. 

With one exception these restrictive doctrines, like the prin- 
ciples extending the applicability of the contract clause, were 
the work of the Marshall and Taney years. The most impor- 
tant restriction of all was set forth in Ogden v. Saunders in 1827 
when the majority of the Court refused to give a prospective 
meaning to the clause. Had Marshall been able to convince one 
additional justice of the correctness of his point of view the 
clause would probably have been expanded into a liberty of 
contract conception, a guarantee of the right to enter into con- 
tracts without legislative interference, past as well as future. In 
other words, it might have come to be a due process clause, as 
that clause has been interpreted since the eighteen-nineties. So 
far as bankruptcy legislation, the matter involved in Ogden v. 
Saunders, is concerned, this would undoubtedly have led to a 
more inclusive federal statute, since there is no contract clause 
limitation upon the acts of Congress. But the restrictive scope 
of the clause in respect to state regulation of corporations would 
have been immeasurably extended. One may guess that the 
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Court after 1835 might have felt it expedient to limit Marshall’s 
ruling by a more rigorous application of tlie principles of the 
reserved right to amend or repeal (although this doctrine could 
have been rendered innocuous imder the principle of prospective 
application as set forth in Marshall’s dissent) and of strict con- 
struction. But, even so, the breadth of the clause might have 
made the expansion of due process superfluous. 

If the greatest of limitations to the inclusiveness of the con- 
tract clause was a product of the Marshall period, although 
Marshall himself was on the dissenting side, the second greatest, 
the reserved right to alter or amend, was suggested by Story in 
his Dartmouth College opinion and was repeated by the Taney 
court. The general adoption of such reservation clauses in state 
constitutions and statutes did a great deal to pave the way for 
the demand among business interests for development of the 
due process concept into an effective weapon of defence against 
legislative activity. When the principle of strict construction of 
public grants, a principle several times stated by the Marshall 
Court, and strengthened by Taney in the Charles River Bridge 
case, was added to the previously enunciated rules, the major 
limitations upon the contract clause had all been devised. Since 
the Civil War there has been but one addition of general applica- 
bility — the conception of the inalienable police power. This 
doctrine does represent a restriction upon the Marshall doctrine, 
for Marshall did not acknowledge that there are some public 
powers which may not be made the basis of contract. Had he 
done so, the case of New Jersey v. Wilson, involving as it did 
the basic power of taxation, might have been decided otherwise. 
The ruling that the power to protect the health, morals, and gen- 
eral welfare of its citizens may not be bargained away stems 
from the same source as the principle of strict construction — 
from a latter-day reluctance to accept all of the consequences 
which follow from a generous application of the early Marshall 
doctrine. Although the reserved police power conception has 
been applied to a number of interesting situations, few of the 
cases in which it has been invoked have dealt with economic 
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issues of any considerable magnitude. For the most part they 
have involved relatively local problems concerning the regula- 
tion of streets, the location of railroad tracks, fertilizer plants, 
or gasoline storage tanks, and the continued existence of lot- 
teries. That it is capable of a broader application is evident from 
the Emergency Rent and the Blaisdell cases, but the extent to 
which these decisions will be influential in future periods of 
crisis legislation remains uncertain. 

So far as contracts between private persons are concerned 
the contract clause has been of secondary importance. It has 
been pointed out that there have been no cases under it involving 
legal tender or other monetary legislation. The number having 
to do with stay laws or other forms of debtors’ relief legislation 
has not been large. There were several cases in the eighteen- 
forties in which legislation enacted in order to give retrospective 
relief to mortgage creditors in the depression years following 
the panic of 1837 was held to be unconstitutional by the Taney 
Court. The rules then enunciated were not often applied and 
remained virtually unchanged until the Blaisdell case, involving 
the Minnesota moratorium statute, in 1934. This decision at 
first seemed to reflect a considerable alteration in the Court’s 
attitude toward legislation in aid of debtors caught in the down- 
swing of the economic cycle. A number of recent decisions in- 
dicate that the Court is unwilling to carry the Blaisdell doctrine 
as far as many persons expected. Not all statutes for the pur- 
pose of aiding distressed debtors but those only which carefully 
safeguard the interests of creditors appear likely to receive the 
Court’s approval. And this recent group of cases is the first 
group in a century to show any real correlation between depres- 
sion legislation and litigation under the contract clause. 

So far as state bankruptcy legislation is concerned the gen- 
eral rules were set forth by the Marshall Court in Sturges v. 
Crowninshield and Ogden v. Saunders, and there has been little 
need to restate them. Most of the other cases involving private 
contracts grew out of the Civil War or the reconstruction era. 
They dealt with legislation of the southern states during the 
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War, or with carpetbag or counter-carpetbag statutes. In either 
instance the influence of the clause was temporary. The rarity 
of contract clause cases having to do with private contracts is 
clearly shown by the fact that during the thirty-year period be- 
fore the recent depression legislation began to reach the Court 
there was only one case in which a statute of this kind was held 
imconstitutional. 

During the first half of the nineteenth century the desire of 
the Court to give the utmost breadth of interpretation to the 
clause led to its application to certain kinds of contracts between 
political units. Its application to interstate compacts was un- 
necessary and shortlived, for another clause in the same section 
of the Constitution makes provision for them. But it was un- 
hesitatingly applied to a variety of agreements between the 
states and the national government, although cases of this kind 
have been few in number and of rather limited effect. From the 
first the Court assumed that the clause did not apply to contracts 
between the states and cities or other units of local government. 
And, with some exceptions, the clause has not served to limit 
the freedom of the state in dealing with its public officers. 

On the other hand it has been frequently invoked to prevent 
a state or local area of government from attempting to evade 
its contractual financial obligations. Because of the Eleventh 
Amendment, cases of outright repudiation by the states have 
ordinarily not been brought to the Court. Many less direct at- 
tempts to alter the terms of its instruments of indebtedness, or 
in some way to restrict the means for their payment, have met 
with the Court’s veto. It was in a case involving a local bond 
issue that the Court refused to follow the latest state court deci- 
sion, and held that if the bonds were, under the existing law of 
the State, valid when issued, they could not be held invalid by 
a change in the state court’s interpretation of the state constitu- 
tion. In this case, Gelpcke v. Dubuque, the Supreme Court did 
not assert that a state court decision was a law which could im- 
pair the obligation of contracts. But in certain of the cases in 
which the Gelpcke rule was applied and extended it came very 
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close indeed to making such an assumption the basis for its de- 
cision. These cases could and should have been decided without 
reference to the contract clause, and of recent years the Court 
has attempted to avoid that clause in cases of the kind. 

The contract clause is of first-rate importance in our economic 
history largely because of the protection given under it to the 
corporate form of business enterprise. The economic results of 
the Dartmouth College decision, taken with the previous ruling 
in New Jersey v. Wilson sustaining a contract for tax exemption, 
are impossible to measure with accuracy, but the significance of 
those rulings is difficult to exaggerate. During Marshall’s life- 
time, to be sure, they had little tangible effect, so far as the deci- 
sions of the Court are concerned. But with the rapid growth of 
the corporate form, combined with generous grants by states and 
municipalities to corporations, the implications of Marshall’s 
doctrine became manifest. During the Taney period his prin- 
ciples were invoked principally to protect grants of tax im- 
munity to state-chartered banks. In the reconstruction years 
the tax exemption cases continue to predominate. After 1873, 
however, the many cases involving the regulation of railroads 
and other public utilities are indicative both of the rapid expan- 
sion of corporations of this kind and of the limitations imposed 
by the Court in the name of the contract clause upon the at- 
tempts of states to regulate their activities. 

Franchises obtained through the influence of political bosses, 
by bribery of legislators, or by perfectly open and honest 
methods were given the same measure of protection by the 
Court. As against a grant which was specific in its terms, the 
Court would give no relief, unless the state had in this grant or 
in a previous constitutional or statutory provision reserved the 
power to alter or amend. A grant for nine hundred and ninety- 
nine years or in perpetuity was given the same treatment ac- 
corded one for a short term. 

There is no need here to repeat the summary given in Chapter 
IV, but it may be pointed out that relatively few of these cases 
involve the more usual and the more numerous forms of business 
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corporations. That manufacturing and mercantile corporations 
profited from the legal security afforded by the contract clause 
is certain, but they were not, during the nineteenth century, the 
subject of so many attempts at legislative regulation or control. 
It was the banks, in the era of state-chartered banks, and later 
the utilities with which such legislation was usually concerned. 
And, of course, it was generally corporations of this kind which 
sought and secured exceptionally favorable franchise rights or 
immunities. Excepting for the regulations contained in general 
and special incorporation laws — and with these the contract 
clause rarely has anything to do, since their effect is ordinarily 
prospective — the regulatory statutes which mark the decline of 
laissez faire in the nineteenth century dealt very largely with 
businesses affected with a public interest. And in the constitu- 
tional controversies growing out of such statutes, where the 
issue of federalism was not involved, the contract clause was 
usually invoked. From the point of view of an Englishman or a 
Canadian the Court’s interpretation of this clause served to give 
to such corporations a position of extraordinary security against 
governmental action. But with the general adoption by the 
states of constitutional and statutory provisions saving the right 
to alter or amend, coupled with the Court’s tendency to inter- 
pret public grants strictly, the spokesmen for business interests 
found the contract clause to be an inadequate source of protec- 
tion, and continued to press for a broader interpretation of the 
due process clause. The difference between the point of view of 
the Court in the railroad rate cases under the contract clause in 
1886 and those under the due process clause a few years later 
is a not inaccurate measure of the increased protection to vested 
rights which followed the adoption of the substantive conception 
of due process. 

In the Introduction to this study I suggested that not the least 
interesting aspect of the history of the contract clause is its 
parallelism with the expansion of political and social democracy. 
During the first half of the nineteenth century the constitutional 
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systems of the states became more directly subject to a widen- 
ing popular will. At the end of the Revolution the property 
qualification for voting was still almost universal. By the end 
of Marshall’s term as Chief Justice only four states retained 
such a requirement, and the last of these abandoned it in 1856. 
During the same period the old colonial property qualification 
for office holding was given up in all of the states which retained 
it after the Revolution. Along with these changes came the 
abandonment of the short for the long ballot. More and more 
officers of state and local governments were to be elected by vote 
of the ever-broadening electorate. In short, the political ma- 
chinery was being placed more directly under the control of the 
mass of the people. The preponderant control exercised by men 
of property seemed to be in danger of extinction. But a simple 
chart of the constitutional and statutory changes of this kind 
during this period is an inadequate guide to the democracy of 
the era. The Jacksonian democrats were not Levellers, nor 
were many of them even sympathetic with the numerous but 
isolated communist experiments. It may seem paradoxical that, 
during the period in which the doctrines and practices of political 
democracy were spreading so rapidly throughout the land, the 
even more rapid increase in the scope of judicial review should 
have been tolerated. As the state governments became more re- 
sponsive to a widening electorate the courts were engaged in 
extending their supervision over the activities of those govern- 
ments. For the most part the judicial check took the form of 
setting aside laws which were seemingly to the interest of the 
mass of the people and contrary to the interest of the classes 
which were no longer in control of the political machinery. This 
is particularly true of the rise of the contract clause. 

Perhaps the first step in the explanation of this apparent 
paradox is that very few realized the future implications of the 
Marshallian interpretation of the clause. I have pointed out 
that almost all of the criticisms of his decisions were the product 
of local prejudices. To be sure, a few of his critics had a fairly 
clear idea of the effect of his decisions, but these were always in 



PROTECTION OF VESTED RIGHTS 253 

the minority, and not one of them carried on an extended cam- 
paign against this aspect of the Court’s work. The major at- 
tacks upon the Court and its decisions were in the name of the 
rights and powers of the states. Books like John Taylor’s 
Construction Construed, and Constitutions Fmiiicafecl have little 
or nothing to say of the contract cases. When they do mention 
them they give little evidence of an understanding of their im- 
portance in the development of the doctrines of vested rights. 
The same is true of all except a very few of the speeches in the 
state constitutional conventions. These conventions were the 
ones which were drafting the relatively democratic constitutions. 
Representatives of the common man were present, but in their 
many speeches they rarely criticize the tenor of the contract 
opinions of the Marshall or the Taney Court. It is to be re- 
membered that, although these decisions laid down the principles 
which were to be so useful to the security of corporate property, 
they directly affected, in the period before the Civil War, very 
few persons and very few corporations. For the most part the 
corporation problem, as later generations were to know it, could 
not be recognized until there were more corporations to benefit 
from the generous grants of the era of expansion. During the 
first half of the century most communities were too much con- 
cerned with securing the rapid exploitation of their economic 
resources to give much thought to the bill to be presented in the 
future. On no other ground can we explain the astonishingly 
liberal grants of privileges and immunities then made. Some 
of those grants were secured by methods which suggest that the 
interest of the community was not the only consideration in- 
volved, but quite enough were made openly and entirely without 
fraud to justify the generalization. 

Yet an explanation which is based largely upon the failure 
to understand the future significance of a broad interpretation 
of the contract clause is insufficient. The work of the Marshall 
and Taney Courts was not the work of a group of conspirators, 
successful only because few understood and fewer cared about 
the nature of the conspiracy. It represented the judicial inter- 
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pretation of principles which were quite as much a part of the 
political, economic, and legal thought of the age as the move- 
ment for responsible governmental machinery or for the many 
humanitarian reforms which were then adopted. A zeal for ex- 
tending political power to the propertyless was not an indication 
of either opposition to or disrespect for the rights of property. 
The same men who, in the constitutional conventions, advocated 
a broader suffrage and the abolition of the last remnants of 
property restrictions upon office holding voted to include in the 
new constitutions clauses prohibiting the legislatures from pass- 
ing any law impairing the obligation of contracts. And, as was 
pointed out in Chapter II, the contract clause was ordinarily 
included in the bill of rights. It was looked upon as a protection 
of a fundamental, natural right against the dangers of legislative 
encroachment. The principle of the omnipotence of legislative 
bodies over the rights of private persons was as unacceptable to 
Jefferson and Jackson as it was to John Adams and Hamilton. 
Distrust of legislatures is manifested even in the state constitu- 
tions of the Revolutionary period, and it is increasingly evident 
in the somewhat more democratic ones of the nineteenth century. 

The nineteenth century was a period in which the average 
American expected to become a man of property. Certainly the 
economic attitudes of the leading advocates of political democ- 
racy differ surprisingly little from those of the Federalists or 
Whigs, except when an issue involving sectional favoritism is 
present. Protective tariffs and central banks were one thing; 
the sanctity of private property was quite another. It was just 
as undebatable a postulate to the leaders of the Jacksonian 
democracy as it had been to Samuel Adams in 1768 when he 
wrote in the Massachusetts Circular Letter that “it is an essen- 
tial, unalterable right in nature . . . that what a man has hon- 
estly acquired is absolutely his own, which he may freely give, 
but cannot be taken from him witihout his consent.” This point 
of view is the basic reason why the broad interpretation of the 
contract clause which was written into the law of the land by 
Marshall was accepted. The general principle of extending pro- 
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tection to all manner of contracts, even grants of tax exemption 
and corporate charters, did to a remarkable extent fit in with the 
ambitions as well as the apprehensions of the growing democracy, 
even though it is probable that a Chief Justice appointed by 
Jefferson would not have placed so broad an interpretation upon 
the clause. In the doctrines of the Jeffersonian and Jacksonian 
democrats there is a strong strain of economic conservatism. 

True, the story is not complete when this is said. The accept- 
ance of the Marshallian interpretation was tempered by the 
adoption of clauses reserving to the states the power to alter or 
amend charters, and, in some states, by prohibitions upon the 
grant of tax exemptions. These were, I think, not the product 
of a reaction against the Court’s doctrines so much as they were 
attempts to restrain those doctrines within desirable limits. It is 
to be remembered, first, that the earliest of the reservation 
clauses preceded the enunciation by the Court of its interpreta- 
tion of the contract clause, and, second, that such clauses were 
being adopted at the same time, frequently in the same consti- 
tutions, as the prohibitions against the impairment of the obliga- 
tion of contract. Even before Marshall ruled that a charter was 
a contract a number of states had seen fit to reserve the right to 
alter or repeal. And if these reservation clauses reflect an un- 
compromising opposition to the judicial view of the contract 
clause, it is strange indeed that virtually all of the states saw 
fit to include a clause of the kind in their constitutions. The 
wording of these clauses followed that of the national constitu- 
tion, not that of the Northwest Ordinance which permitted the 
legislatures to pass no law “that shall . . . interfere with or 
affect private contracts, or engagements, bona fide, and without 
fraud previously formed.” With this original model before 
them, and it could have been no secret from the men who lived 
in the states formed out of the Territory to which it applied, it is 
only reasonable to believe that they would have copied it had 
they been altogether opposed to the attitude of the Court. Evi- 
dently they believed that by the adoption of reservation clauses 
they could secure both the desired protection to legitimate prop- 
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erty rights, corporate as well as personal, and a sufficient degree 
of protection against grants corruptly procured or against those 
which might later prove to be contrary to the public interest. 

At first there were few men who seem to have thought of the 
possibility that there could be any conflict between property 
honestly acquired and the well-being of society. If this was not 
an age of complete laissez jaire, it was an age which valued the 
principles of individualism. The interest of the whole would be 
best served if government protected the estates, as well as the 
lives and liberties, of the citizens. Later in the century doubts 
concerning the adequacy of this principle developed. Partly be- 
cause of the spread of those doubts, and partly because of the 
rapid growth in the number and power of corporations, the lim- 
itations upon the early contract doctrines, limitations which were 
themselves first expounded by the Marshall and Taney Courts, 
were more frequently applied. And it was in this period that 
the principle of the inalienable police power was devised. The 
principle was not applied in a great number of cases because 
the general adoption of reservation clauses made it less neces- 
sary, and because very shortly after its discovery the battlefield 
on which it was a useful weapon shifted from contract to due 
process. Nevertheless its development is indicative of the later 
rather than the earlier attitude toward the interpretation of the 
contract clause. 

In an era of thriving and self-confident individualism the 
view that all legal ties must arise from consent, and that no sub- 
sequent act could impair them, was entirely acceptable. Gov- 
ernment itself was still generally believed to be the fruit of 
contract. It has been the fashion for over a generation to look 
upon the contract theory of the origin of political society as the 
product of an age ignorant of history and steeped in a childish 
psychology. But to the men who had taken part in framing the 
state constitutions of the Revolutionary period, and to those 
who helped to frame or to adopt constitutions for the new states 
of the West, the social contract theory was only a philosophical 
way of stating what had taken and was taking place throughout 
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the land. To them it mattered not whether the members to the 
compact were in a state of nature before the compact was made. 
The essential characteristic of the compact was agreement of 
each with all to live together in a civil body politic. They placed 
great emphasis upon the element of individual responsibility. A 
free man should weigh carefully his decisions, should enter into 
contracts only after weighing the elements of advantage and 
disadvantage involved. After he has made his decision and has 
made an agreement he should be held to the terms of that agree- 
ment. The same conception of the necessity for both foresight 
and responsibility was transferred to the domain of state action. 
Even as an individual should be held to the terms of his con- 
tracts, so should a state be required to abide by its contracts 
made. Though the Americans of this generation would have 
agreed with few of the conclusions of the Leviathan, Hobbes’ 
third law of nature would have been accepted without question. 

And until the latter part of the nineteenth century few Ameri- 
cans would have questioned Sir Henry Maine’s dictum that law 
progresses from status to contract. The conception of a legal 
system in which obligations flow from individual engagements 
was agreeable to the individualistic philosophy which they had 
inherited from their forebears and which, with some modifica- 
tions, they found suitable to their needs. Contract tended to be- 
come the foundation of a large part of the law, although in the 
preceding century, especially in the decades preceding the Revo- 
lution, it had been of finite scope. This attitude toward contract 
helps to explain why the originally innocuous obligation of con- 
tracts clause was transformed by the courts into a clause apply- 
ing to a wide field of legislation. The connection between the 
natural rights ideas of the eighteenth century and the contract 
clause doctrines of the nineteenth is made apparent in some of 
the early opinions in which the clause was hesitatingly invoked 
and its use was buttressed by appeal to the principles of natural 
justice and free government. Whatever the meaning of contract 
to the Roman lawyers, or to Blackstone, or to the Convention of 
1787, it came to be of remarkably inclusive scope in its constitu- 
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tional setting. This was the work of the courts, but it was pos- 
sible for them to give to contract this breadth of meaning because 
they were thereby but giving expression to principles generally 
accepted in the political and legal thought of the times. 

The displacement of the contract clause by due process of law 
is but an incident in the continuous development of an idea. The 
former clause had become too circumscribed by judicially cre- 
ated or permitted limitations, and its place was gradually taken 
by another clause where the absence of restrictive precedent 
allowed freer play to judicial discretion. That the concept of 
contract had been carried over into the newer principles is shown 
not only by the extremely individualistic trend of many of the 
due process opinions but more specifically by the “freedom of 
contract” doctrine which was expressed in some of the most sig- 
nificant decisions involving the due process clause. The problem 
of the proper limits to the police power of the state developed 
almost simultaneously in the two instances. Conflicts between 
the prohibitions of the contract clause and the inalienability of 
the police power were the first to be considered, but within a 
few years conflicts between due process and the police power 
of the states were far more frequently before the Court. And 
where Chief Justice Marshall was unable to convince the major- 
ity of his Court that the right to contract freely was so natural a 
right of man that not even a previously made law could restrict 
it, his point of view has become basic in much of the law of due 
process. Thus the decline of the contract clause after 1890 can- 
not be taken as an indication that old-style conceptual individu- 
alism based upon contract was dead. The battle was to be fought 
with a newer and a more deadly weapon. The contract clause 
was to become merely a technical provision to be applied to 
varying situations in the light of well-established precedents. In 
terms of specific cases its application did not, on that account, 
become less important. But it ceased to be the vehicle which 
conveyed new bodies of ideas into the law of the Constitution. 
It became a legal provision, and left to its successor the function 
of serving as the clause under which the courts attempt to recon- 
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die the respective spheres of individual and social interests. The 
transition did not mean that this extremely significant task was 
being taken out of the scope of the judicial power. In other 
countries it is a function which is believed to be primarily po- 
litical in nature, and its performance is usually left to the 
political departments. In this country, due to the work of Mar- 
shall and of the men who accepted his lead, it is achieved very 
largely under the cloak of legal terminology and through the 
medium of the judiciary. 
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